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The Governor of California
Members of the Legislature
State Capitol

Sacramento, California 95814

Dear Governor and Legislative Leaders:

The California State Auditor’s Office presents its special report for the legislative standing/policy
committees, which summarizes audits and investigations we issued from January 2008 through
December 2009. This report includes the major findings and recommendations along with the
corrective actions auditees reportedly have taken to implement our recommendations. In
the reports issued during the past two years, we made 281 recommendations, of which state
agencies asserted that they have fully implemented 132 and partially implemented 88; however,
for the remaining 61 recommendations, we determined that agencies have taken no action, did
not provide a response, or corrective action is pending. To facilitate use of this report, we have
included a table (Table 2) that summarizes the status of each agency’s implementation efforts
by audit report.

Our audit efforts bring the greatest return when the auditee acts upon our findings and
recommendations. This report includes another table (Table 1) that summarizes the monetary
value associated with certain findings from reports we issued during the period January 1, 2002,
through December 31, 2009. We have grouped the monetary value into various categories such
as cost recovery, cost savings, lost revenue, increased revenue, and wasted funds. We estimate
that if auditees implemented our recommendations contained in these reports, they could
realize more than $1.4 billion in monetary value by reducing costs, increasing revenues, or
avoiding wasteful spending.

The information in the report will also be available in 10 special reports specifically tailored
for each Assembly and Senate budget subcommittee on our Web site at www.bsa.ca.gov. We
believe the State’s budget process is a good opportunity for the Legislature to explore these
issues and, to the extent necessary, reinforce the need for corrective action. Finally, we notify all
affected auditees of the release of these special reports.

Respectfully submitted,

ELAINE M. HOWLE, CPA
State Auditor
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Introduction

This report summarizes the major findings and recommendations from audit and investigative reports
we issued from January 2008 through December 2009. The purpose of this report is to identify what
actions, if any, these auditees have taken in response to our findings and recommendations. We have
placed this symbol @ in the margin of the auditee’s action to identify areas of concern or issues

that we believe an auditee has not adequately addressed. We have compiled and summarized the
recommendations we directed to the Legislature in a separate report we issued in December 2009
(report number 2009-701).

This report is organized by policy areas that generally correspond to the Assembly and Senate standing
committees. Under each policy area we have included audit report summaries that relate to an area’s
jurisdiction. Because an audit or investigation may involve more than one issue or because it may cross
the jurisdictions of more than one standing committee, a report summary could be included in more
than one policy area. For example, the Commission on State Mandates’ report summary is listed under
three policy areas— Appropriations; Business, Professions and Economic Development; and Local
Government.

As shown in the Figure, the California State Auditor’s Office (office) made 281 recommendations

in audit reports and investigations we issued from January 2008 through December 2009. Of those,
agencies asserted that they have fully implemented 132 and partially implemented 88; however, for the
remaining 61 recommendations we determined that agencies have taken no action, did not provide

a response, or corrective action is pending. Our audit efforts bring the greatest return when agencies
act upon our findings and recommendations. As a result, we will continue to monitor these

agencies’ efforts to implement the recommendations that have not been fully implemented.

Figure
Overview of Recommendation Status

No response—4

No action taken—14
—

Pending—43

Fully
implemented—132

Partially
implemented—88

Table 1 beginning on page 3, summarizes the monetary value associated with certain findings from
reports we issued during the period January 1, 2002, through December 31, 2009. We have grouped
the monetary value into various categories such as cost recovery, cost savings, lost revenue, increased
revenue, and wasted funds. We estimate that if auditees implemented our recommendations contained
in these reports, they could realize more than $1.4 billion in monetary value either by reducing costs,
increasing revenues, or avoiding wasteful spending. For example, in September 2008 we reported that
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the Department of Public Health’s Laboratory Services could increase its revenue. We noted that
Laboratory Services improperly raised its fees in one year and failed to impose fee increases the
following two years as called for in the budget act—foregoing more than $1 million in revenue. We
recommended that Laboratory Services work with the Department of Public Health’s budget section
and other appropriate parties to ensure that it adjusts its fees in accordance with the budget act.

In addition to these issues of fiscal responsibility, the Department of Public Health has not overseen
clinical laboratories as state law and regulations mandate. For example, Laboratory Services is not
inspecting laboratories every two years as state law requires and has no plans to do so unless it receives
additional resources. State law requires that Laboratory Services investigate consumer complaints,
however, in late 2007 Laboratory Services had a backlog of complaints it had received, and it closed
many cases without taking action. Particularly troubling was one complaint regarding a laboratory that
was believed to have cross-contaminated blood samples, leading a medical professional to reportedly
misdiagnose tuberculosis in a patient who consequently was hospitalized twice for complications from
the prescribed tuberculosis treatments she received. One reason Laboratory Services cited for not
pursuing the case was sparse resources. However, if Laboratory Services had correctly collected fees it
was due, it could potentially use those funds to obtain the resources necessary to comply with state laws
and regulations that it reports it cannot comply with at current resource levels.

Another example where revenue could be increased includes delays in taking steps to claim millions of
dollars in overpayments counties have received from food stamp recipients. Specifically, the Department
of Social Services has been delayed in seeking the State’s $12.5 million share of the $42.1 million in food
stamp overpayments that counties have collected. In addition, because neither the Department of Social
Services nor the federal government have addressed this issue during the past six years, we estimated
that the State lost the opportunity to earn approximately $1.1 million in interest on its share of the funds.

For this report we have relied upon periodic written responses prepared by auditees to determine
whether corrective action has been taken. The office’s policy requests that the auditees provide a
written response to the audit findings and recommendations before the audit report is initially issued
publicly. As a follow-up, state law requires the auditee to respond at least three times subsequently:
at 60 days, six months, and one year after the public release of the audit report. However, we may
request that an auditee provide a response beyond one year or initiate a follow-up audit if deemed
necessary. In addition, California Government Code, Section 8548.9, requires us to produce an annual
report regarding recommendations that state agencies have not fully implemented within a year of
issuance. Accordingly, for those state agencies we determine have not fully implemented one or more
recommendations within one year of the issuance of an audit report, we will follow up and request an
update of each respective agency’s plans to implement outstanding recommendations.

In addition to our audits, we issue investigative reports that include instances of improper governmental
activities we have substantiated. For example, in April 2009 we reported that a high-ranking official
formerly working for the Office of Spill Prevention and Response—part of the Department of Fish and
Game—incurred $71,747 in improper travel expenses. We recommended that the Department of Fish
and Game seek to recover the amount it reimbursed the official for her improper travel expenses. In
that same investigative report we reported that the Department of Corrections and Rehabilitation and
the Department of General Services wasted a total of $580,000 in state funds by failing to terminate a
lease for 5,900 square feet of office space that Corrections had left unoccupied for more than four years.
We recommended that the Department of Corrections and Rehabilitation require its employees to
confirm its leasing needs before submitting a request to the Department of General Services, and

to review and approve required lease information to facilitate the process. We also recommended

that the Department of General Services strengthen its oversight role to prevent state agencies from
unnecessarily using leased space when state-owned space is available.

By making recommendations to shore up control weaknesses such as these in our investigations, it is
our intent that state agencies avoid wasting state funds and resources in the future. These departments
are required to report the status of their corrective actions every 30 days until all such actions are
complete. Investigations published during 2008 and 2009 have identified over $3 million in state
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governmental improper acts and spending, and inefficiencies including improper overtime payments,
failure to accurately report absences, and mismanagement of state resources and funds. These
investigations are typically initiated via tips to the office’s Whistleblower hotline, 1.800.952.5665.

Unless otherwise noted, we have not performed any type of review or validation of the corrective
actions reported by the auditees. All corrective actions noted in this report were based on responses
received by our office as of January 2010. Table 2 beginning on page 13, summarizes the status of
agencies’ efforts to implement recommendations based on the most recent response received from
each agency. Because an audit report’s recommendations may apply to several policy areas, the
agency’s status on implementing our recommendations may be represented in Table 2 more than

once. For instance, the recommendations made to the Unemployment Insurance Appeals Board are
reflected under the policy areas for Banking, Finance and Insurance; Labor, Employment and Industrial
Relations; and the policy area of Public Employees and Retirement.

Summary of Monetary Value Identified in Audit Reports Released From January 1, 2002, Through
December 31,2009

We estimate that auditees could have realized roughly $1.4 billion of monetary value during the period
January 1, 2002, through December 31, 2009, if they implemented our recommendations and/or
addressed the improper governmental activities we substantiated during our investigations. Table 1
provides a brief description of the monetary values we found, such as potential cost recoveries, cost
savings, increased revenues, lost revenues, and funds wasted. Finally, many of the monetary values we
have identified are not only one-time benefits, but could be realized each year for many years to come.
This table reflects the cumulative impact of the monetary values identified.

Table 1
Monetary Values
January 1, 2002, Through December 31, 2009

AUDIT NUMBER/DATE RELEASED AUDIT TITLE/BASIS OF MONETARY VALUE MONETARY VALUE
July 1, 2009, through December 31, 2009
2009-030 (July 2009) State Bar of California: It Can Do More to Manage Its Disciplinary System and Probation $283,000

Processes Effectively and to Control Costs

Lost Revenue—The State Bar has not updated the formula it uses to bill disciplined
attorneys, although the discipline costs have increased 30 percent during the last

five years. We estimate that if it had updated the billing formula, it could have billed an
additional $283,333 annually for the past three years.

2009-101 (November 2009)  Department of Social Services: For the CalWORKs and Food Stamp Programs, It Lacks 1,100,000
Assessments of Cost-Effectiveness and Misses Opportunities to Improve Counties’
Antifraud Efforts

Lost Revenue—Since December 2003 counties have received millions of dollars in
overpayments recovered from food stamp recipients. However, the Department of Social
Services (Social Services) has been delayed in taking the steps needed to claim its share of
these overpayments. As a result, of the six-year delay in addressing this issue, we estimate
Social Services lost approximately $1.1 million in interest on its share of the funds.

12009-0702 (November 2009)  Department of Corrections and Rehabilitation: Its Poor Internal Controls Allowed Facilities to 35,000
Overpay Employees for Inmate Supervision

Cost Recovery—We identified almost $35,000 in overpayments made to 23 employees,
and we recommended that the Department of Corrections and Rehabilitation recuperate
the overpayments from the employees.

continued on next page. ...
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by State Employees

Cost Recovery—Recover improper payments that were made to employees for which
they were not entitled.

February 2010
AUDIT NUMBER/DATE RELEASED AUDIT TITLE/BASIS OF MONETARY VALUE MONETARY VALUE
2009-043 (November 2009)  Board of Pilot Commissioners for the Bays of San Francisco, San Pablo and Suisun: It Needs to
Develop Procedures and Controls Over Its Operations and Finances to Ensure That It Complies
With Legal Requirements
Lost Revenue—The Board of Pilot Commissioners (board) did not receive all revenues for 4,000
the surcharge to fund training new pilots, as required by law. By collecting these fees, we
calculated that the board will collect an additional $8,640 annually based on the current
surcharge of $9 per trainee. This table shows a 6-month value.
Cost Savings—The board offers free parking to employees, which may constitute a 5,000
misuse of state resources. By cancelling its lease for parking, the board will save the
total value of the lease, $4,760 over the course of a year. Additionally, if the board ceases
reimbursing pilots for business-class airfare when they fly for training, we believe that it
will incur a savings in the future. We believe these future savings will be approximately
$30,000 annually. Because the board has already finished training for the 2009-10 fiscal
year, we will claim the annual cost savings value beginning in fiscal year 2010-2011.

Annualized carry forward for July 1, 2009, through December 31, 2009 $105,447,500
2001-120 (March 2002) School Bus Safety Il 22,150,000
2001-116 (April 2002) San Diego Unified Port District 350,000
2002-101 (July 2002) California Department of Corrections and Rehabilitation 29,000,000
2002-009 (April 2003) California Energy Markets 14,500,000
2002-118 (April 2003) Department of Health Services 10,000,000
2003-125 (July 2004) California Department of Corrections and Rehabilitation 10,350,000
2003-124 (August 2004) Department of Health Services 2,300,000
12004-2 (September 2004) Department of Health Services 4,500
12004-2 (September 2004) Military Department 32,000
2004-105 (October 2004) California Department of Corrections and Rehabilitation 145,000
12005-1 (March 2005) California Department of Corrections and Rehabilitation 59,500
2004-113 (July 2005) Department of General Services 593,000
2004-134 (July 2005) State Athletic Commission 16,500
2004-125 (August 2005) Department of Health Services 5,150,000
12005-2 (September 2005)  California Department of Corrections and Rehabilitation 96,500
12006-1 (March 2006) Department of Fish and Game 4,150,000
2007-037 (September 2007)  Department of Housing and Community Development 19,000
12008-1 (April 2008) California Department of Corrections and Rehabilitation 25,000
12008-1 (April 2008) Department of Social Services 6,500
2007-122 (June 2008) Department of Health Care Services 6,500,000

Total for July 1, 2009, through December 31, 2009 $106,874,500
2007-040 (September 2008)  Department of Public Health: Laboratory Field Services’ Lack of Clinical Laboratory Oversight $1,020,000

Places the Public at Risk
Increased Revenue—Net effect of Clinical Laboratory misstatement. If fee adjustments
are properly made, this should be a one time-monetary value.
12008-2 (October 2008) California Department of Corrections and Rehabilitation: Investigations of Improper Activities 17,000
(Allegation 12006-0826) by State Employees
Cost Recovery—Recover improper payments that were made to employees for which
they were not entitled.
12008-2 (October 2008) California Environmental Protection Agency: Investigations of Improper Activities by 23,000

(Allegation 12008-0678) State Employees

Cost Recovery—The California Environmental Protection Agency paid an employee for
768 hours for which she was not at work and for which no leave balance was charged
or used.
12008-2 (October 2008) Department of Housing and Community Development: Investigations of Improper Activities 35,000
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12008-2 (October 2008) California Department of Corrections and Rehabilitation: Investigations of Improper Activities 108,000
(Allegation 12007-0917) by State Employees
Cost Recovery—Recover improper overtime payments that were made to employees at
San Quentin State Prison for which they were not entitled.
12008-2 (October 2008) State Personnel Board: Investigations of Improper Activities by State Employees
(Allegation 12007-0771) Cost Savings—The State Personnel Board approved contracts with a retired annuitant 14,000
without providing reasonable justification for the contract or the contract amount.
Although three different contracts were entered into, the amount of the contracts either
varied or the amount of work was unspecified.
2008-103 (November 2008)  California Unemployment Insurance Appeals Board: Its Weak Policies and Practices Could 20,000
Undermine Employment Opportunity and Lead to the Misuse of State Resources
Cost Savings—We identified parking spaces maintained by the Unemployment
Insurance Appeals Board (board) for which the board had little assurance were being
used for their intended and allowable purposes. In March 2009 the board eliminated
31 of its 35 parking spaces, which will save $61,000 annually. We are showing a benefit
of $20,000 for the remainder of fiscal year 2008-09.
12009-1 ( April 2009) Department of Fish and Game: Investigations of Improper Activities by State Employees 72,000
(Allegation 12006-1125) Cost Recovery— A high level official formerly with the Office of Spill Prevention and
Response of the Department of Fish and Game incurred $71,747 in improper travel
expenses she was not entitled to receive.
12009-1 ( April 2009) State Compensation Insurance Fund: Investigations of Improper Activities by State Employees 8,000
(Allegation 12007-0909) Cost Recovery—An employee of the State Compensation Insurance Fund (State Fund)
failed to report 427 hours of absences. Consequently, State Fund did not charge the
employee’s leave balances for these absences, and it paid her $8,314 for hours she did
not work.
12009-1 ( April 2009) Department of Corrections and Rehabilitation and Department of General Services: 580,000
(Allegation 12007-0891) Investigations of Improper Activities by State Employees
Wasted Funds—The Departments of Corrections and Rehabilitation and General
Services wasted $580,000 in state funds by continuing to lease 5,900 square feet of office
space that was left unoccupied for more than four years.
2009-042 (May 2009) Children’s Hospital Program: Procedures for Awarding Grants Are Adequate, but Some 34,000
Improvement Is Needed in Managing Grants and Complying With the Governor’s Bond
Accountability Program
Lost Revenue—We identified interest revenues totaling $34,000 the California Health
Financing Authority (authority) did not recover from grantees on advanced funds. The
authority can recover a currently unidentifiable amount of revenue if it requires grantees
to place future advances of funds in interest bearing accounts. The amount of future
funds that will be advanced, as opposed to disbursed for reimbursement expenditures, as
well as the associated interest earnings are not predictable.

Annualized carry forward from prior fiscal years: $210,895,000
2001-120 (March 2002) School Bus Safety Il 44,300,000
2001-116 (April 2002) San Diego Unified Port District 700,000
2002-101 (July 2002) California Department of Corrections and Rehabilitation 58,000,000
2002-009 (April 2003) California Energy Markets 29,000,000
2002-118 (April 2003) Department of Health Services 20,000,000
2003-125 (July 2004) California Department of Corrections and Rehabilitation 20,700,000
2003-124 (August 2004) Department of Health Services 4,600,000
12004-2 (September 2004) Department of Health Services 9,000
12004-2 (September 2004)  Military Department 64,000
2004-105 (October 2004) California Department of Corrections and Rehabilitation 290,000
12005-1 (March 2005) California Department of Corrections and Rehabilitation 119,000
2004-113 (July 2005) Department of General Services 1,186,000
2004-134 (July 2005) State Athletic Commission 33,000
2004-125 (August 2005) Department of Health Services 10,300,000

continued on next page.....
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12005-2 (September 2005) California Department of Corrections and Rehabilitation 193,000
12006-1 (March 2006) Department of Fish and Game 8,300,000
2007-037 (September 2007) = Department of Housing and Community Development 38,000
12008-1 (April 2008) California Department of Corrections and Rehabilitation 50,000
12008-1 (April 2008) Department of Social Services 13,000
2007-122 (June 2008) Department of Health Care Services 13,000,000
Total for July 1, 2008, through June 30, 2009 $212,826,000
July 1, 2007, through June 30, 2008
12007-2 (September 2007)  Department of Mental Health: Investigations of Improper Activities by State Employees $19,000
(Allegation 12006-1099) X .

Wasted Funds—Misuse of state funds designated to purchase two law enforcement

vehicles by using the vehicles for non-law enforcement purposes.
2007-037 (September 2007) ~ Department of Housing and Community Development: Awards of Housing Bond Funds 38,000

Have Been Timely and Complied With the Law, but Monitoring of the Use of Funds Has

Been Inconsistent

Lost Revenue—Excessive advances are provided without consideration for interest

earnings the State could receive. Without corrective action, this loss could continue for

the life of the program.
12007-2 (September 2007)  California Highway Patrol: Investigations of Improper Activities by State Employees 972,000

(Allegation [2007-0715) Cost Avoidance—Purchase cost of $881,565 for 51 vans it had not used for their intended

purposes. We calculated that California Highway Patrol lost $90,385 in interest because it
bought the vans two years prior to when it needed them.
2007-109 (November 2007) ~ DNA Identification Fund: Improvements Are Needed in Reporting Fund Revenues and 32,000
Assessing and Distributing DNA Penalties, but Counties and Courts We Reviewed Have
Properly Collected Penalties and Transferred Revenues to the State
Increased Revenue—Counties did not always assess and collect all required
DNA penalties.
12008-1 (April 2008) California Department of Corrections and Rehabilitation: Investigations of Improper Activities 50,000*
(Allegation 12006-0665) by State Employees
Wasted Funds—Corrections leased 29 parking spaces at a private parking facility but did
not use them.
12008-1 (April 2008) California Department of Social Services: Investigations of Improper Activities by 26,000

(Allegation 12006-1040) State Employees

Cost Recovery—Recover improper payments that were made to contractors.
Cost Savings—The Department of Social Services will avoid these improper payments
totaling about $13,000 annually in the future.
12008-1 (April 2008) California Department of Justice: Investigations of Improper Activities by State Employees 18,000

(Allegation 12007-0958) Cost Recovery—The Department of Justice paid compensation to five employees that

they may not have earned over a nine-month period.

2007-122 (June 2008) Department of Health Care Services: Although Notified of Changes in Billing Requirements, 13,000,000
Providers of Durable Medical Equipment Frequently Overcharge Medi-Cal
Cost Recovery—The Department of Health Care Services (department) has identified
overbilling to Medi-Cal by equipment providers. We estimated the department has
overpaid providers by approximately $13 million during the period from October 2006
through September 2007. This is a one-time cost recovery to the department if they
collect all overpayments.
Cost Savings—If the department implements our recommendation to identify more
feasible Medi-Cal reimbursement monitoring and enforcement, we estimate that it could
continue to avoid $13 million in overpayments annually.

Annualized carry forward from prior fiscal years: $184,094,000
2001-120 (March 2002) School Bus Safety Il 44,300,000
2001-116 (April 2002) San Diego Unified Port District 350,000
2002-101 (July 2002) California Department of Corrections and Rehabilitation 43,500,000
2002-009 (April 2003) California Energy Markets 29,000,000
2002-118 (April 2003) Department of Health Services 20,000,000
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2003-125 (July 2004) California Department of Corrections and Rehabilitation 20,700,000
2003-124 (August 2004) Department of Health Services 4,600,000
12004-2 (September 2004) Department of Health Services 9,000
12004-2 (September 2004) Military Department 64,000
2004-105 (October 2004) California Department of Corrections and Rehabilitation 290,000
12005-1 (March 2005) California Department of Corrections and Rehabilitation 119,000
2004-113 (July 2005) Department of General Services 2,336,000
2004-134 (July 2005) State Athletic Commission 33,000
2004-125 (August 2005) Department of Health Services 10,300,000
12005-2 (September 2005) California Department of Corrections and Rehabilitation 193,000
12006-1 (March 2006) Department of Fish and Game 8,300,000
Total for July 1, 2007 through June 30, 2008 $198,249,000
July 1, 2006, through June 30, 2007
12006-2 (September 2006) California Department of Forestry and Fire Protection: Investigations of Improper Activities by $18,000
(Allegation 12006-0663) State Employees

Cost Recovery—Between January 2004 and December 2005 an employee with the

Department of Forestry and Fire Protection improperly claimed and received $17,904 in

wages for 672 hours he did not work in violation of state law.
2006-035 (February 2007) Department of Health Services: It Has Not Yet Fully Implemented Legislation Intended to 6,100,000

Improve the Quality of Care in Skilled Nursing Facilities

Cost Savings/Avoidance—A contractor consultant authorized long-term care Medi-Cal

duplicate payments. The Department of Health Services will recoup approximately

$5.3 million from facilities that received duplicate payments and an additional $780,000

for duplicate or overlapping payments made to one or more different provider entities.

Since authorization for the duplicate payments occurred because of a flawed procedure,

the error may have caused other duplicate payments outside those we identified.
12007-1 (March 2007) California Exposition and State Fair: Investigations of Improper Activities by State Employees 6,000

(Allegation 12006-0945) Cost Recovery—An official within the California Exposition and State Fair (Cal Expo) sold

his personal vehicle to Cal Expo. Because he was involved in the decision to make this
purchase while acting in his official capacity and because he derived a personal financial
benefit, this official violated the Political Reform Act of 1974 and Section 1090 of the
California Government Code. Cal Expo has indicated that it has reversed the transaction
regarding the vehicle, resulting in the reimbursement of $5,900 to Cal Expo and the
return of the vehicle to the prior owner.
12007-1(March 2007) California Department of Health Care Services: Investigations of Improper Activities by 8,000
(Allegation 12006-0731) State Employees
Cost Recovery—An employee violated regulations covering travel expense
reimbursements and payment of commuting expenses resulting in overpayments.

Annualized carry forward from prior fiscal years: $185,164,000
2001-120 (March 2002) School Bus Safety Il 44,300,000
2001-128 (April 2002) Enterprise Licensing Agreement 8,120,000
2002-101 (July 2002) California Department of Corrections and Rehabilitation 29,000,000
2002-009 (April 2003) California Energy Markets 29,000,000
2002-118 (April 2003) Department of Health Services 20,000,000
2003-125 (July 2004) California Department of Corrections and Rehabilitation 20,700,000
2003-124 (August 2004) Department of Health Services 4,600,000
12004-2 (September 2004) Department of Health Services 9,000
12004-2 (September 2004)  Military Department 64,000
2004-105 (October 2004) California Department of Corrections and Rehabilitation 290,000
12005-1 (March 2005) California Department of Corrections and Rehabilitation 119,000
2004-033 (May 2005) Pharmaceuticals 7,800,0001
2004-113 (July 2005) Department of General Services 2,336,000*

continued on next page. ...
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2004-134 (July 2005) State Athletic Commission 33,000
2004-125 (August 2005) Department of Health Services 10,300,000
12005-2 (September 2005)  California Department of Corrections and Rehabilitation 193,000
12006-1 (March 2006) Department of Fish and Game 8,300,000
Total for July 1, 2006, through June 30, 2007 $191,296,000
July 1, 2005, through June 30, 2006
2004-113 (July 2005) Department of General Services: Opportunities Exist Within the Office of Fleet Administration $1,231,000%
to Reduce Costs
Cost Savings/Avoidance—The Department of General Services (General Services)
expects that the new, more competitive contracts it awarded for January 2006 through
December 2008 should save the State about $2.3 million each year. Cost savings reflect
six months--January through June 2006.
Increased Revenue—General Services identified 49 parkers it was not previously
charging. By charging these parkers, General Services will experience increased revenue
totaling $36,000 per year.
Cost Recovery—General Services reports it has recovered or established a monthly
payment plan to recover $45,000 in previously unpaid parking fees.
2004-134 (July 2005) State Athletic Commission: The Current Boxers’ Pension Plan Benefits Only a Few and Is 33,000
Poorly Administered
Increased Revenue—If the State Athletic Commission raises the ticket assessment to
meet targeted pension contributions as required by law, we estimate it will collect an
average of $33,300 more per year.
2004-125 (August 2005) California Department of Health Services: Participation in the School-Based Medi-Cal 10,300,000

Administrative Activities Program Has Increased, but School Districts Are Still Losing Millions
Each Year in Federal Reimbursements

Increased Revenue—We estimate that California school districts would have received at
least $53 million more in fiscal year 2002-03 if all school districts had participated in the
program and an additional $4 million more if certain participating schools had fully used
the program. A lack of program awareness was among the reasons school districts cited
for not participating. By stepping up outreach, we believe more schools will participate
in the program and revenues will continue to increase. However, because participation
continued to increase between fiscal years 2002-03 and 2004-05, the incremental
increase in revenue will be less than it was in fiscal year 2002-03. Taking into account
this growth in participation and using a trend line to estimate the resulting growth

in revenues, we estimate that revenues will increase by about $10.3 million per year
beginning in fiscal year 2005-06.

2004-126 (August 2005) Off-Highway Motor Vehicle Recreation Program: The Lack of a Shared Vision and 226,000
Questionable Use of Program Funds Limits Its Effectiveness

Cost Recovery—Of the $566,000 in grant advances we identified as outstanding from
Los Angeles County, the division reports receiving a $226,000 refund and determining
that the remaining $340,000 was used in accordance with grant guidelines.

12005-2 (September 2005)  California Military Department: Investigations of Improper Activities by State Employees 133,000

(Allegation [2004-0710) Cost Recovery—A supervisor at the Military Department embezzled $132,523 in public

funds; a court has subsequently ordered restitution of these funds.

12005-2 (September 2005)  California Department of Corrections and Rehabilitation: Investigations of Improper Activities 558,000
(Allegations 12004-0649, by State Employees

12004-0681, 12004-0789) Cost Recovery—The Department of Corrections and Rehabilitation (Corrections) failed

to properly account for the time that employees used when released from their regular
job duties to perform union-related activities. In addition to recovering past payments
totaling $365,500, Corrections can save $192,500 annually by discontinuing this practice.

12006-1 (March 2006) California Department of Corrections and Rehabilitation: Investigations of Improper Activities 70,0008
(Allegation 12005-0781) by State Employees

Cost Recovery—The Department of Corrections and Rehabilitation failed to exercise its
management controls, resulting in gifts of public funds of $70,255 in leave not charged.

12006-1 (March 2006) Department of Forestry and Fire Protection: Investigations of Improper Activities by 61,000
(Allegations 12005-0810, State Employees

12005-0874, 12005-0929) Cost Recovery—Several employees of the Department of Forestry and Fire Protection

received $61,466 in improper overtime payments.
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12006-1 (March 2006) Victim Compensation and Government Claims Board and Department of Corrections and 26,000
(Allegations 12004-0983, Rehabilitation: Investigations of Improper Activities by State Employees
12005-1013) Cost Recovery—The Department of Corrections and Rehabilitation (Corrections)
improperly awarded payments to a physician at Corrections totaling $25,950.
12006-1 (March 2006) Department of Fish and Game: Investigations of Improper Activities by State Employees 8,300,000

(Allegation 12004-1057) Increased Revenue—The Department of Fish and Game allowed several state

employees and volunteers to reside in state-owned homes without charging them rent,
consequently providing gifts of public funds. A subsequent housing review conducted by
the Department of Personnel Administration demonstrated that all 13 state departments
that own employee housing may be underreporting or failing to report housing fringe
benefits. As a result, the State could increase revenues as much as $8.3 million by
charging fair-market rents.

2005-120 (April 2006) California Student Aid Commission: Changes in the Federal Family Education Loan Program, 45,000!
Questionable Decisions, and Inadequate Oversight Raise Doubts About the Financial Stability
of the Student Loan Program
Cost Savings/Avoidance—We recommended that the Student Aid Commission amend its
operating agreement to require EDFUND to establish a travel policy that is consistent with
the State’s policy and that it closely monitor EDFUND expenses paid out of the Operating
Fund for conferences, workshops, all-staff events, travel, and the like. By implementing
policy changes as recommended, we estimate EDFUND could save a minimum of
$45,000 annually.

Annualized carry forward from prior fiscal years: $152,202,000
2001-120 (March 2002) School Bus Safety |l 44,300,000
2001-128 (April 2002) Enterprise Licensing Agreement 8,120,000
2002-101 (July 2002) California Department of Corrections and Rehabilitation 14,500,000
2002-109 (December 2002)  Durable Medical Equipment 2,700,000#
2002-009 (April 2003) California Energy Markets 29,000,000
2002-118 (April 2003) Department of Health Services 20,000,000
2003-125 (July 2004) California Department of Corrections and Rehabilitation 20,700,000
2003-124 (August 2004) Department of Health Services 4,600,000
12004-2 (September 2004) Department of Health Services 9,000
12004-2 (September 2004)  Military Department 64,000
2004-105 (October 2004) California Department of Corrections and Rehabilitation 290,000
12005-1 (March 2005) California Department of Corrections and Rehabilitation 119,000
2004-033 (May 2005) Pharmaceuticals 7,800,000%*

Total for July 1, 2005, through June 30, 2006 $173,185,000

July 1, 2004, through June 30, 2005
California Department of Corrections and Rehabilitation: More Expensive Hospital Services Tt

2003-125 (July 2004)

and Greater Use of Hospital Facilities Have Driven the Rapid Rise in Contract Payments for
Inpatient and Outpatient Care

Cost Savings—The potential for the Department of Corrections and Rehabilitation
(Corrections) to achieve some level of annual savings appears significant if it could
negotiate cost-based reimbursement terms, such as paying Medicare rates, in its contracts
with hospitals. We estimated potential savings of at least $20.7 million in Corrections’
fiscal year 2002-03 inmate hospital costs. Specifically, had Corrections been able to
negotiate contracts without its typical stop-loss provisions that are based on a percent
discount from the hospitals’ charges rather than costs, it might have achieved potential
savings of up to $9.3 million in inpatient hospital payments in fiscal year 2002-03 for

the six hospitals we reviewed that had this provision. Additionally, had Corrections been
able to pay hospitals the same rates as Medicare—which bases its rates on an estimate
of hospital resources used and their associated costs—it might have achieved potential
savings of $4.6 million in emergency room and $6.8 million in nonemergency room
outpatient services at all hospitals in fiscal year 2002-03. Recognizing that Corrections
will need some time to negotiate cost-based reimbursement contract terms, we estimate
that it could begin to realize savings of $20.7 million annually in fiscal year 2005-06.

continued on next page. ...
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2003-124 (August 2004)

12004-2 (September 2004)
(Allegation 12002-0853)

12004-2 (September 2004)
(Allegation 12002-1069)

2004-105 (October 2004)

12005-1 (March 2005)
(Allegation 12003-0834)

2005-030 (April 2005)

2004-033 (May 2005)

Department of Health Services: Some of Its Policies and Practices Result in Higher State Costs
for the Medical Therapy Program

Cost Savings— Represents the savings the Department of Health Services (Health
Services) would have achieved in fiscal year 2002-03 had it paid only the amount
specifically authorized by law for the Medical Therapy Program. Of the total, $3.6 million
relates to the full funding of county positions responsible for coordinating with services
provided by special education programs; $774,000 relates to Health Services’ method for
sharing Medi-Cal payments with counties; and $254,000 relates to Health Services'failure
to identify all Medi-Cal payments made to certain counties.

Department of Health Services: Investigations of Improper Activities by State Employees

Cost Savings—We found that managers and employees at the Department of Health
Services' (Health Services) Medical Review Branch office in Southern California regularly used
state vehicles for their personal use. We estimate Health Services could save an average of
$9,260 each year because its employees no longer use state vehicles for personal use.

California Military Department: Investigations of Improper Activities by State Employees

Cost Savings—We found that the California Military Department (Military) improperly
granted employees an increase in pay they were not entitled to receive. Because Military
has returned all the overpaid employees to their regular pay levels, it should be able to
save approximately $64,200 each year.

California Department of Corrections and Rehabilitation : Although Addressing Deficiencies in
Its Employee Disciplinary Practices, the Department Can Improve Its Efforts

Cost Savings—The Department of Corrections could save as much as $290,000 annually
by using staff other than peace officers to fill its employment relations officer positions.

California Department of Corrections and Rehabilitation: Investigations of Improper Activities
by State Employees

Cost Recovery—In violation of state regulations and employee contract provisions, the
Department of Corrections (Corrections) paid 25 nurses at four institutions nearly $238,200
more than they were entitled to receive between July 1, 2001, and June 30, 2003. In
addition to recovering past overpayments, Corrections can save $119,000 annually by
discontinuing this practice. Although Corrections now contends that the payments to

10 of the 25 nurses were appropriate, despite repeated requests, it has not provided us the
evidence supporting its contention. Thus, we have not revised our original estimate.

State Bar of California: It Should Continue Strengthening Its Monitoring of Disciplinary Case
Processing and Assess the Financial Benefits of Its New Collection Enforcement Authority

Cost Recovery—As a result of our recommendation that it prioritize its cost recovery
efforts to focus on attorneys who owe substantial amounts, the State Bar of California
sent demand letters to the top 100 disciplined attorneys and has received $24,411 as of
April 2006.

Pharmaceuticals: State Departments That Purchase Prescription Drugs Can Further Refine
Their Cost Savings Strategies

Cost Savings/Avoidance—In a prior audit, we had noted that opportunities existed

for the Department of General Services (General Services) to increase the amount of
purchases made under contract with drug companies, and we recommended in this
audit that General Services continue its efforts to obtain more drug prices on contract
by working with its contractor to negotiate new and renegotiate existing contracts with
certain manufacturers. General Services reports that it has implemented contracts that it
estimates will save the State $5.1 million annually.

Cost Recovery—As we recommended, the Department of Health Services identified and
corrected all of the drug claims it paid using an incorrect pricing method. It expects to
recoup the nearly $2.5 million in net overpayments that resulted from its error.

Annualized carry forward from prior fiscal years:

2001-120 (March 2002)
2001-128 (April 2002)
2002-109 ( December 2002)
2002-009 (April 2003)
2002-118 (April 2003)

School Bus Safety

Enterprise Licensing Agreement
Durable Medical Equipment
California Energy Markets

Department of Health Services

Total for July 1, 2004, through June 30, 2005

$104,120,000
8,120,000
29,000,000

$117,033,000

$4,600,000

9,000

64,000

290,000

357,000

24,000%F

5,100,00055

2,469,000

44,300,000

2,700,000#

20,000,000
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July 1, 2003, through June 30, 2004

2002-121 (July 2003)

2003-106 (October 2003)

2003-102 (December 2003)

2003-117 (April 2004)

2003-138 (June 2004)

California Environmental Protection Agency: Insufficient Data Exists on the Number of
Abandoned, Idled, or Underused Contaminated Properties, and Liability Concerns and
Funding Constraints Can Impede Their Cleanup and Redevelopment

Increased Revenue—The California Environmental Protection Agency received $1 million
in revenues after it applied for a one-time federal grant.

State Mandates: The High Level of Questionable Costs Claimed Highlights the Need for
Structural Reforms of the Process

Cost Savings—If the local entities we audited file corrected claims for the errors we
identified, the State will save $4.8 million ($4.1 million related to the Peace Officers
Procedural Bill of Rights mandate and $675,000 related to the Animal Adoption mandate).
We also recommended that the State Controller’s Office audit the Peace Officers
Procedural Bill of Rights’ claims that have been filed. We believe that such audits could
yield savings of up to $159.6 million.

Water Quality Control Boards: Could Improve Their Administration of Water Quality
Improvement Projects Funded by Enforcement Actions

Increased Revenue—We identified 92 violations that require fine issuance and collection
of the fines and three fines that were issued but not collected. The State Water Resources
Control Board could increase its revenue if it collected these fines.

California Department of Corrections and Rehabilitation: It Needs to Ensure That All Medical
Service Contracts It Enters Are in the State’s Best Interest and All Medical Claims It Pays Are Valid

Cost Savings/Avoidance—Recovery of overpayments to providers for medical service
charges in the amount of $77,200 and the establishment of procedures to avoid lost
discounts and prompt payment penalties totaling $18,600.

Department of Insurance: It Needs to Make Improvements in Handling Annual Assessments
and Managing Market Conduct Examinations

Increased Revenue—We estimate a one-time increase of revenue totaling $7 million
from the Department of Insurance’s ability to make regulation changes that will result
in capturing more specific data from insurers about the number of vehicles they insure.
Future increases in revenue are undeterminable.

Annualized carry forward from prior fiscal years:

2001-120 (March 2002)
2001-128 (April 2002)
2002-107 (October 2002)
2002-109 (December 2002)
2002-009 (April 2003)
2002-118 (April 2003)

School Bus Safety Il

Enterprise Licensing Agreement
Office of Criminal Justice Planning
Durable Medical Equipment
California Energy Markets

Department of Health Services

Total for July 1, 2003, through June 30, 2004
July 1, 2002, through June 30, 2003

2001-123 (July 2002)

2002-101 (July 2002)

Deaf and Disabled Telecommunications Program: Insufficient Monitoring of Surcharge Revenues
Combined With Imprudent Use of Public Funds Leave Less Money Available for Program Services

Cost Savings—Represents $200,000 in known unremitted collections from intrastate
telecommunication charges and $68,000 in penalties and interest due for 2000 and 2001.

California Department of Corrections and Rehabilitation: A Shortage of Correctional Officers,
Along With Costly Labor Agreement Provisions, Raises Both Fiscal and Safety Concerns and
Limits Management's Control

Cost Savings—We estimate that the Department of Corrections and Rehabilitation
(Corrections) could save $58 million if it reduces overtime costs by filling unmet correctional
officer needs. This estimate includes the $42 million we identified in our November 2001
report (2001-108). Corrections stated in its six-month response to this audit that, following
our recommendation to increase the number of correctional officer applicants, it has
submitted a proposal to restructure its academy to allow two additional classes each year.
This action could potentially allow Corrections to graduate several hundred more correctional
officers each year, thereby potentially contributing to a reduction in its overtime costs.
However, any savings from this action would be realized in future periods. We estimate that
Corrections could realize savings of $14.5 million beginning in fiscal year 2005-06, with
savings increasing each year until reaching $58 million in fiscal year 2008-09.

continued on next page. ...
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$1,000,000

4,800,000

301,000

96,000

7,000,000

$104,200,000

44,300,000

8,120,000

23,000
2,700,000%#

20,057,000

$117,397,000

$268,000
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2002-107 (October 2002)

2002-109 (December 2002)

2002-009 (April 2003)

2002-118 (April 2003)

Office of Criminal Justice Planning: Experiences Problems in Program Administration, and
Alternative Administrative Structures for the Domestic Violence Program Might Improve
Program Delivery

Cost Savings—Represents estimated annual savings from the elimination of duplicative
work conducted by the State Controller’s Office. This savings would recur indefinitely.
However, in 2008, we decided to carry forward this cost savings through fiscal

year 2003-04 only.

Department of Health Services: It Needs to Better Control the Pricing of Durable Medical
Equipment and Medical Supplies and More Carefully Consider Its Plans to Reduce
Expenditures on These ltems

Cost Savings—Represents savings the Department of Health Services (Health Services)
would have achieved in fiscal year 2002-03 had it updated its maximum price for
blood glucose test strips and volume remained the same as it was in the previous fiscal
year. Also, beginning in fiscal year 2003-04, Health Services could save an additional

$2.7 million annually if it purchases stationary volume ventilators instead of renting them.

However, because this action has not taken place, we are not adding the $2.7 million to
the monetary value estimate.

California Energy Markets: The State’s Position Has Improved, Due to Efforts by
the Department of Water Resources and Other Factors, but Cost Issues and Legal
Challenges Continue

Cost Savings—In response to an audit recommendation, the Department of Water
Resources (Water Resources) renegotiated certain energy contracts. Water Resources’
consultant estimates that the present value of the potential cost savings due to contract
renegotiation efforts as of December 31,2002, by Water Resources and power suppliers,
when considering replacement power costs, to be $580 million. For the purpose of

this analysis, we have computed the average annual cost savings by dividing the

$580 million over the 20-year period the savings will be realized. The estimated savings
totaling $580 million over 20 years varies by year from approximately -$130 million to
+$180 million.

Department of Health Services: Its Efforts to Further Reduce Prescription Drug Costs Have
Been Hindered by Its Inability to Hire More Pharmacists and Its Lack of Aggressiveness in
Pursuing Available Cost-Saving Measures

Cost Savings—For two drugs we found that the net costs of the brand names were
higher than those of the generics because the Department of Health Services (Health
Services) failed either to renegotiate the contract or to secure critical contract terms
from the manufacturer—errors we estimated cost Medi-Cal roughly $57,000 in 2002.
Additionally, Health Services estimated that it could save $20 million annually by placing
the responsibility on the pharmacists to recover $1 copayments they collect from each
Medi-Cal beneficiary filling a prescription. We estimate the State could begin to receive
these savings each year beginning in fiscal year 2003-04.

Annualized carry forward from prior fiscal years:

2001-120 (March 2002)
2001-128 (April 2002)

School Bus Safety Il

Enterprise Licensing Agreement

Total for July 1, 2002, through June 30, 2003
January 1,2002, through June 30, 2002

2001-120 (March 2002)

2001-128 (April 2002)

School Bus Safety II: State Law Intended to Make School Bus Transportation Safer Is Costing
More Than Expected

Cost Savings—We recommended that the Legislature clarify what activities are
reimbursable. In 2002 the Legislature passed Assembly Bill 2781, which specifies that
costs associated with implementation of transportation plans are not reimbursable
claims. Costs for a six-year period ending June 30, 2002, were $235.8 million and the
ongoing costs after June 30, 2002, are $44.3 million each year thereafter.

Enterprise Licensing Agreement: The State Failed to Exercise Due Diligence When Contracting
With Oracle, Potentially Costing Taxpayers Millions of Dollars

Cost Savings—The State and Oracle agreed to rescind the contract in July 2002. As a
result, we estimate the State will save $8,120,000 per year for five years starting in fiscal
year 2002-03.

44,300,000

$82,622,000

23,000

911,000

29,000,000

$52,420,000

8,120,000

$235,800,000
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AUDIT NUMBER/DATE RELEASED AUDITTITLE/BASIS OF MONETARY VALUE MONETARY VALUE

2001-116 (April 2002) San Diego Unified Port District: It Should Change Certain Practices to Better Protect the
Public’s Interests in Port-Managed Resources

Increased Revenue—We estimate an increase in revenue of $700,000 per year by
obtaining market value rents. This monetary value will recur for many years, however, it is
not anticipated to begin until 2007.

2001-124 (June 2002) Los Angeles Unified School District: Outdated, Scarce Textbooks at Some Schools Appear to
Have a Lesser Effect on Academic Performance Than Other Factors, but the District Should
Improve Its Management of Textbook Purchasing and Inventory

Cost Savings—We found that some publishers are not equitably providing free
instructional materials (commonly referred to as gratis items) to different schools

within Los Angeles Unified School District (LAUSD), as state law requires. Subsequently,
LAUSD reports that it negotiated with publishers and thus far one publisher has actually
provided approximately $300,000 in gratis items.

Total for January 1, 2002, through June 30, 2002 $237,562,000
Total for January 1, 2002, through December 31, 2009 $1,437,044,500

* This monetary value amount represents the benefit identified for a 12-month period. The monetary value amount identified for this allegation
in Table 1 of the investigations report 12008-2, is for a three-month period.

T Based on our follow-up work (Report 2007-501), we will discontinue claiming $7.8 million as of fiscal year 2007-08 because the Department of
General Services' (General Services) two new pharmaceutical contracts will expire November 2007. (See related footnote ** below.)

* Based on our follow-up audit Report 2007-502, issued May 2007, we reduced General Services' expected $3 million of cost savings we reported
in 2005 to $2.3 million of potential savings.

§ This monetary value was previously listed at $66,000. Additional audit work resulted in additional cost recovery of more than $4,000 and based on
updated information from the Department of Corrections and Rehabilitation, we eliminated the improper holiday accruals we reported in 2007.

Il we will discontinue claiming $45,000 as of fiscal year 2005-06. Recent changes to state law may impact the role previously performed by the
Student Aid Commission (commission). Senate Bill 89 (SB 89), an emergency measure enacted as Chapter 182, Statutes of 2007, and signed by
the governor on August 24, 2007, took effect immediately, and may affect the ownership of EDFUND, and impact the commission’s oversight
role. SB 89 prohibits the commission from authorizing EDFUND to perform any new or additional services unless they are deemed necessary
or convenient by the Department of Finance for the operation of the loan program or for maximizing the value of the state student loan
guarantee program. Similarly, the director must approve any expenditure by EDFUND. Moreover, SB 89 provides that all actions, approvals, and
directions of the commission affecting the state student loan guarantee program are effective only upon the approval of the director. Thus, the
director now has significant authority over the commission and EDFUND.

# Although this cost savings was previously identified, it was not previously reported as cost savings.

**This monetary value was previously listed at $5.1 million. However, according to General Services, its strategic sourcing contractor assisted it in
negotiating two new pharmaceutical contracts for the period of November 2005 to November 2007 that General Services believed would result
in increased savings to the State. Our follow-up report indicates that the State appears to have achieved savings of $7.8 million during the
first 10 months of these two new contracts. See report number 2007-501 (June 2007).

Tt Although we identified monetary values the auditee could reasonably expect to realize if it implements our recommendations, these benefits
would be realized in a future period rather than the period in which the report was issued. Therefore, the appropriate amounts either are or will
be included in future years’ annualized carry forward.

#+This monetary value was previously listed as $2,700. The State Bar reported that it has since received an increased amount of cost recovery.
88This monetary value was not previously reported because General Services had not yet implemented the contracts resulting in this savings.

Table 2
Recommendation Status Summary

FOLLOW-UP RESPONSE STATUS OF RECOMMENDATION

NO
INITIAL FULLY PARTIALLY NOACTION FOLLOW-UP PAGE
RESPONSE ~ 60-DAY  SIX-MONTH ONE-YEAR IMPLEMENTED IMPLEMENTED PENDING TAKEN RESPONSE  NUMBERS

Aging & Long Term Care

Department of Veterans Affairs

Veterans Home-Yountville
Report 2007-121

California Veterans Board

Veterans Home-Yountville
Report 2007-121

Veterans Home-Yountville

Veterans Home-Yountville
Report 2007-121

continued on next page....
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FOLLOW-UP RESPONSE STATUS OF RECOMMENDATION

NO
INITIAL FULLY PARTIALLY NOACTION FOLLOW-UP PAGE
RESPONSE ~ 60-DAY  SIX-MONTH  ONE-YEAR IMPLEMENTED IMPLEMENTED PENDING TAKEN RESPONSE  NUMBERS

Department of Public Health

Veterans Home-Yountville
Report 2007-121

Appropriations

Department of Social Services

Safely Surrendered Baby
Report 2007-124

Department of Public Health

Clinical Laboratories
Report 2007-040

Commission on State Mandates

State Mandates Report 2009-501

State Controller

State Mandates Report 2009-501

Department of Finance
State Mandates Report 2009-501

Investigations Report 12009-1
[12008-0633] [

Banking, Finance & Insurance

Department of Insurance

Executive Life Insurance
Report 2005-115.2

Unemployment Insurance
Appeals Board

Unemployment Insurance
Report 2008-103

Health Facilities
Financing Authority

Children’s Hospital Program
Report 2009-042

Business, Professions & Economic Development

Highway Patrol

CHP Contracting
Report 2007-111

E-Waste Report 2008-112

Department of Motor Vehicles

E-Waste Report 2008-112

Department of Transportation
E-Waste Report 2008-112

Employment
Development Department

E-Waste Report 2008-112

Department of Justice
E-Waste Report 2008-112

Department of General Services

CHP Contracting
Report 2007-111

E-Waste Report 2008-112
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FOLLOW-UP RESPONSE STATUS OF RECOMMENDATION
NO
INITIAL FULLY PARTIALLY NOACTION FOLLOW-UP PAGE
RESPONSE ~ 60-DAY  SIX-MONTH ONE-YEAR IMPLEMENTED IMPLEMENTED PENDING TAKEN RESPONSE  NUMBERS

Investigations Report 12009-1
[12007-0891]

Department of Toxic
Substance Control

E-Waste Report 2008-112

Waste Management Board

E-Waste Report 2008-112

State Board of
Chiropractic Examiners

Chiropractic Board
Report 2007-117

Department of Corrections
and Rehabilitation

Investigations Report 12008-1
[12006-0665]

Operations and Management
Report 2009-107.1

Investigations Report 12009-1
[12007-0891]

Investigations Report 12008-0805

Department of Social Services

Investigations Report 12008-1
[12006-1040]

California Prison Health
Care Services

Data and Technology Goods and
Services Report 2008-501

Investigations Report 12008-0805

Health Facilities
Financing Authority

Children’s Hospital Program
Report 2009-042

State Bar of California

State Bar Report 2009-030

Department of Health
Care Services

Information Technology
Contracting Report 2009-103

Department of Public Health

Information Technology
Contracting Report 2009-103

State Personnel Board

Information Technology
Contracting Report 2009-103

Commission on State Mandates

State Mandates Report 2009-501

State Controller

State Mandates Report 2009-501

Department of Finance

State Mandates Report 2009-501

continued on next page. ..
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FOLLOW-UP RESPONSE STATUS OF RECOMMENDATION
NO
INITIAL FULLY PARTIALLY NOACTION FOLLOW-UP  PAGE
RESPONSE  60-DAY SIX-MONTH ONE-YEAR IMPLEMENTED IMPLEMENTED PENDING  TAKEN  RESPONSE NUMBERS
Department of Parks

and Recreation

Investigations Report 12009-1
[12008-0606]

Board of Pilot Commissioners

Operations and Finances
Report 2009-043 [ J

Education

University of California

College Textbook Affordability
Report 2007-116

California State University

College Textbook Affordability
Report 2007-116

Community Colleges

College Textbook Affordability
Report 2007-116

Department of Education

Special Education Hearings
Report 2008-109

California State University,
Chancellor’s Office

Investigations Report 12007-1158 [ J

Elections, Redistricting & Constitutional Amendments

Office of the Secretary of State

Poll Workers Training
Report 2008-106

Alameda County

Poll Workers Training
Report 2008-106

Fresno County

Poll Workers Training
Report 2008-106

Kings County

Poll Workers Training
Report 2008-106

Los Angeles County

Poll Workers Training
Report 2008-106

Orange County

Poll Workers Training
Report 2008-106

San Diego County

Poll Workers Training
Report 2008-106

Santa Clara County

Poll Workers Training
Report 2008-106
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FOLLOW-UP RESPONSE STATUS OF RECOMMENDATION
NO
INITIAL FULLY PARTIALLY NOACTION FOLLOW-UP PAGE

RESPONSE ~ 60-DAY  SIX-MONTH  ONE-YEAR  IMPLEMENTED IMPLEMENTED PENDING TAKEN RESPONSE  NUMBERS

Solano County

Poll Workers Training
Report 2008-106 [ J

Energy, Utilities & Communications

Energy Resource Conservation &
Development Commission

Recovery Act Funds
Report 2009-119.1 [ J

Environmental Quality & Toxic Materials

Department of Public Health

Low-Level Radioactive Waste
Report 2007-114

Office of Spill Prevention
and Response

Cosco Busan Report 2008-102

Highway Patrol

E-Waste Report 2008-112

Department of Motor Vehicles

E-Waste Report 2008-112

Department of Transportation

E-Waste Report 2008-112

Employment
Development Department

E-Waste Report 2008-112

Department of Justice

E-Waste Report 2008-112

Department of General Services

E-Waste Report 2008-112

Department of Toxic
Substance Control

E-Waste Report 2008-112

Waste Management Board

E-Waste Report 2008-112

Governmental Organization

Highway Patrol

E-Waste Report 2008-112

Department of Motor Vehicles

E-Waste Report 2008-112

Department of Transportation

E-Waste Report 2008-112

Employment
Development Department

E-Waste Report 2008-112

Department of Justice

E-Waste Report 2008-112

Department of General Services

E-Waste Report 2008-112

continued on next page.....
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FOLLOW-UP RESPONSE STATUS OF RECOMMENDATION

NO
INITIAL FULLY PARTIALLY NOACTION FOLLOW-UP PAGE
RESPONSE ~ 60-DAY  SIX-MONTH  ONE-YEAR IMPLEMENTED IMPLEMENTED PENDING TAKEN RESPONSE  NUMBERS

Department of Toxic
Substance Control

E-Waste Report 2008-112
Waste Management Board

E-Waste Report 2008-112

Department of Mental Health

State Overtime Costs
Report 2009-608

Department of
Developmental Services

State Overtime Costs
Report 2009-608

Health & Human Services

Department of Social Services

Sex Offender Placement
Report 2007-115

Safely Surrendered Baby
Report 2007-124

CalWORKs & Food Stamps
Programs Report 2009-101 [ J

Department of Corrections
and Rehabilitation

Sex Offender Placement
Report 2007-115

Department of Justice

Sex Offender Placement
Report 2007-115

Department of Public Health

Low-Level Radioactive Waste
Report 2007-114

Clinical Laboratories Report
2007-040

Department of Veterans Affairs

Veterans Home-Yountville
Report 2007-121

Department of Health
Care Services

Durable Medical Equipment
Report 2007-122

Victims Compensation and
Government Claims Board

Victim Compensation Program
Report 2008-113

Higher Education

University of California

College Textbook Affordability
Report 2007-116

California State University

College Textbook Affordability
Report 2007-116
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FOLLOW-UP RESPONSE STATUS OF RECOMMENDATION
NO
INITIAL FULLY PARTIALLY NOACTION FOLLOW-UP PAGE

RESPONSE ~ 60-DAY  SIX-MONTH ONE-YEAR IMPLEMENTED IMPLEMENTED PENDING TAKEN RESPONSE  NUMBERS

California State University,
Chancellor’s Office

Investigations Report
12007-1158 ([ ]

Community Colleges

College Textbook Affordability
Report 2007-116

Housing & Community Development

Department of Housing and
Community Development

Housing Bond Funds
Report 2009-037 [ J

Housing Finance Agency

Housing Bond Funds
Report 2009-037 [

Judiciary

State Bar of California

State Bar Report 2009-030

Labor, Employment & Industrial Relations

Unemployment Insurance
Appeals Board

Unemployment Insurance
Report 2008-103

Department of Corrections
and Rehabilitation

Investigations Report 12008-2
[12006-0826]

Contractors State License Board

Investigations Report 12008-2
[12007-1046]

California Environmental
Protection Agency

Investigations Report 12008-2
[12008-0678]

Department of Mental Health

State Overtime Costs
Report 2009-608

Department of
Developmental Services

State Overtime Costs
Report 2009-608

Local Government

Department of Social Services

Safely Surrendered Baby
Report 2007-124

Santa Clara Valley
Transportation Authority

Santa Clara Valley Transportation
Report 2007-129

continued on next page.....
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FOLLOW-UP RESPONSE STATUS OF RECOMMENDATION

NO
INITIAL FULLY PARTIALLY NOACTION FOLLOW-UP PAGE
RESPONSE ~ 60-DAY  SIX-MONTH  ONE-YEAR IMPLEMENTED IMPLEMENTED PENDING TAKEN RESPONSE  NUMBERS

Office of Spill Prevention
and Response

Cosco Busan Report 2008-102
Office of the Secretary of State

Poll Workers Training
Report 2008-106

Alameda County

Poll Workers Training
Report 2008-106

Fresno County

Poll Workers Training
Report 2008-106

Kings County

Poll Workers Training
Report 2008-106

Los Angeles County

Poll Workers Training
Report 2008-106

Orange County

Poll Workers Training
Report 2008-106

San Diego County

Poll Workers Training
Report 2008-106

Santa Clara County

Poll Workers Training
Report 2008-106

Solano County

Poll Workers Training
Report 2008-106 [ J

Highway Patrol
E-Waste Report 2008-112

Department of Motor Vehicles

E-Waste Report 2008-112

Department of Transportation
E-Waste Report 2008-112

Employment
Development Department

E-Waste Report 2008-112

Department of Justice
E-Waste Report 2008-112
Department of General Services

E-Waste Report 2008-112

Department of Toxic
Substance Control

E-Waste Report 2008-112
Waste Management Board

E-Waste Report 2008-112
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STATUS OF RECOMMENDATION

INITIAL

RESPONSE  60-DAY  SIX-MONTH  ONE-YEAR

Victims Compensation and
Government Claims Board

Victim Compensation Program
Report 2008-113

Contra Costa County

Temporary Workers
Report 2008-107

Riverside County

Temporary Workers
Report 2008-107

San Joaquin County

Temporary Workers
Report 2008-107

City of Escondido

Temporary Workers
Report 2008-107

Commission on State Mandates

State Mandates Report 2009-501

State Controller

State Mandates Report 2009-501

Department of Finance

State Mandates Report 2009-501

Department of Social Services

CalWORKs & Food Stamps
Programs Report 2009-101 [ J

Natural Resources and Water

Office of Spill Prevention
and Response

Cosco Busan Report 2008-102

Department of Fish and Game

Bay-Delta Sport Fishing Stamp
Report 2008-115

Public Employees and Retirement

Unemployment Insurance
Appeals Board

Unemployment Insurance
Report 2008-103

Department of Justice

Investigations Report 12008-1
[12007-0728]

Investigations Report 12008-1
[12007-0958]

Investigations Report 12009-1
[12007-1024]

Contractors State License Board

Investigations Report 12008-2
[12007-1046]

NO
NOACTION FOLLOW-UP
TAKEN RESPONSE

FULLY
IMPLEMENTED

PARTIALLY
IMPLEMENTED

PAGE

PENDING NUMBERS

continued on next page....
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FOLLOW-UP RESPONSE STATUS OF RECOMMENDATION

NO
INITIAL FULLY PARTIALLY NOACTION FOLLOW-UP PAGE
RESPONSE ~ 60-DAY  SIX-MONTH  ONE-YEAR IMPLEMENTED IMPLEMENTED PENDING TAKEN RESPONSE  NUMBERS

California Environmental
Protection Agency

Investigations Report 12008-2
[12008-0678]

Contra Costa County

Temporary Workers
Report 2008-107

Riverside County

Temporary Workers
Report 2008-107

San Joaquin County

Temporary Workers
Report 2008-107

City of Escondido

Temporary Workers
Report 2008-107

Department of Mental Health

State Overtime Costs
Report 2009-608

Department of
Developmental Services

State Overtime Costs
Report 2009-608

Office of Spill Prevention
and Response

Investigations Report 12009-1
[12006-1125]

State Compensation
Insurance Fund

Investigations Report 12009-1
[12007-0909]

Department of Social Services

Investigations Report 12009-1
[12007-0962]

Employment
Development Department

Investigations Report 12009-1
[12008-0699]

Department of Corrections
and Rehabilitation

Investigations Report 12009-0702 [ J

California State University,
Chancellor’s Office

Investigations Report 12007-1158 [ J

Public Safety

Department of Social Services

Sex Offender Placement
Report 2007-115
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STATUS OF RECOMMENDATION

INITIAL
RESPONSE

Department of Corrections
and Rehabilitation

Sex Offender Placement
Report 2007-115

Parole Discharge
Report 2008-104

Department of Justice

Sex Offender Placement
Report 2007-115

Revenue & Taxation

State Bar of California

State Bar Report 2009-030

Transportation

Highway Patrol

CHP Contracting
Report 2007-111

Department of General Services

CHP Contracting
Report 2007-111

Santa Clara Valley
Transportation Authority

Santa Clara Valley Transportation
Report 2007-129

Veterans Affairs

Department of Veterans Affairs

Veterans Home-Yountville
Report 2007-121

Veterans Programs
Report 2009-108

California Veterans Board

Veterans Home-Yountville
Report 2007-121

Veterans Home-Yountville

Veterans Home-Yountville
Report 2007-121

Department of Public Health

Veterans Home-Yountville
Report 2007-121

60- DAY

SIX-MONTH

ONE-YEAR

NO
FULLY PARTIALLY NOACTION FOLLOW-UP PAGE
IMPLEMENTED  IMPLEMENTED  PENDING TAKEN RESPONSE  NUMBERS
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Veterans Home of California at Yountville

It Needs Stronger Planning and Oversight in Key
Operational Areas, and Some Processes for Resolving
Complaints Need Improvement

REPORT NUMBER 2007-121, APRIL 2008

California Department of Veterans Affairs’ response as of
December 2008 and California Department of Public Health’s
response as of June 2009

The Joint Legislative Audit Committee (audit committee) requested
that the Bureau of State Audits conduct an audit of the Veterans
Home of California at Yountville (Veterans Home), with an emphasis
on the adequacy of health care and accommodation of members
with disabilities. Specifically, the audit committee requested that

we determine the roles and responsibilities of the various entities
involved in the governance of the Veterans Home, including those
responsible for setting guidelines for the care of residents. The audit
committee asked that we determine whether any of the entities had
evaluated staffing levels for medical personnel, review the Veterans
Home staffing ratios, and identify any efforts the Veterans Home
had taken to address personnel shortages. Additionally, the audit
committee asked us to assess how the Veterans Home manages its
medical equipment to ensure that it is up to date and functioning
properly and evaluate efforts the Veterans Home has made to ensure

that its facilities and services are meeting the accessibility requirements

of the Americans with Disabilities Act. Finally, the audit committee
asked that we review and assess the policies and procedures for
filing, investigating, and taking corrective action on complaints from
members and review how the Veterans Home ensures members
comply with its code of conduct.

Finding #1: Chronic vacancies have limited the ability of the Veterans
Home to serve more veterans.

Our review of the Veterans Home revealed that it has had

difficulty filling key health care positions in recent years, especially
nursing positions. During fiscal year 2006—07 about 41 percent of all
vacant positions at the Veterans Home were nursing positions. As a
result, the Veterans Home has been limited in its ability to serve the
veterans community and some nursing staff have worked substantial
amounts of overtime to meet staffing guidelines for providing care to
members living in the skilled nursing and intermediate care facilities.
For example, we determined that although the Veterans Home has
sufficient budget-authorized nursing staff to fill 435 beds without the
need for substantial overtime, because of nursing staff vacancies its
census shows that as of December 2007 it had only 357 beds filled.
Moreover, 20 members of the nursing staff worked an average of more
than 20 hours of overtime each week during the last three months

of 2007. Although we did not observe such matters at the Veterans
Home, one research study we reviewed concluded that excessive
overtime by health care workers can lead to medical errors and
negative patient outcomes.

California State Auditor Report 2010-406
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Audit Highlights . ..

Our review of the Veterans Home of
California at Yountville (Veterans Home)
found that:

» Chronic shortages in key health care
positions, such as nursing, have limited
the Veterans Home in serving the veteran
community. Some nursing staff have
worked substantial amounts of overtime
to meet staffing guidelines for providing
care to members who live in the skilled
nursing and intermediate care facilities.

¥

Despite these staffing shortages, the
Veterans Home has not had a coordinated
and comprehensive strategy for filling
chronic staff vacancies in especially
important occupational areas.

X

Weak oversight of its medical equipment
maintenance contract provides the
Veterans Home little confidence that

the equipment has received regularly
scheduled testing and maintenance,
thereby risking not having properly
functioning equipment available when
needed and making inappropriate
payments to its medical equipment
contractor.

The Veterans Home has not assessed

its compliance with Americans with
Disabilities Act requirements to ensure
peaple with qualifying disabilities have
access to the Veterans Home and its
programs and services, or designated a
representative to respond to complaints
of inaccessibility from members.

7

continued on next page.. ..
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» State agencies responsible for
investigating and resolving complaints
by Veterans Home members regarding
the Veterans Home and its programs
and services, the Veterans Home, the
California Veterans Board, the California
Department of Veterans Affairs, and the
California Department of Public Health,
could improve their practices regarding
those responsibilities.

We also found that the veterans’ community has an unmet need

for the services of the Veterans Home. In addition to unfilled beds,

the Veterans Home maintains a waiting list of veterans seeking
admittance. As of January 2008 the Veterans Home had a waiting list of
250 veterans for skilled nursing beds and 220 veterans for intermediate
care beds. Although the Veterans Home does not regularly monitor
the status of those waiting veterans, the mere existence of the lists
indicates a certain level of demand for entry into the home. Further
potentially limiting the ability of the Veterans Home to admit veterans
into the level of care they need is a regulation stating that less than

75 percent of skilled nursing beds must be occupied before the home
can admit members directly to that level of care. The California
Department of Veterans Affairs (Veterans Affairs) has suspended that
regulation in the past and intends to initiate a regulatory change within
six months to grant the administrators the discretion to admit veterans
to skilled nursing care while ensuring that existing members have
access to skilled nursing beds.

According to the deputy administrator at the Veterans Home (deputy
administrator), the home faces two major challenges in recruiting
and retaining health care professionals: comparatively low salaries
and the high cost of housing in the community. Salaries offered at the
Veterans Home are lower than those offered at other state hospitals
in the area, primarily because of the salary increases for medical and
mental health positions at the California Department of Corrections
and Rehabilitation facilities that resulted from recent federal court
decisions. The Veterans Home must also contend with statewide
shortages in several high-need health care occupations, such as
registered nurses.

Despite these staffing shortages, the Veterans Home has not had

a coordinated and comprehensive strategy for filling chronic staff
vacancies in especially important occupational areas. Instead,
individual departments within the Veterans Home have assumed
important recruiting functions, without involvement from the home’s
human resources department. As a result, the Veterans Home has not
been as effective as it could be in conducting recruiting efforts such as
advertising vacant positions. It also is not as prompt as it could be in
processing successful job applicants so they can start working at the
Veterans Home, primarily because the home takes too much time to
schedule, perform, and obtain the results of the physical examinations
applicants must undergo.

To improve recruitment of health care staft, the Veterans Home has
moved to centralize recruiting efforts under its human resources
department. In an attempt to lessen the time between candidate job
acceptances and employment start dates, the Veterans Home has
identified a specific doctor and two nurse practitioners to perform
physical examinations. According to the deputy administrator, the
Veterans Home plans further action, such as improving the process
for advertising open positions, extending outreach to nursing schools,
and establishing a more effective exit interview process to gain a better
understanding of why employees leave. In addition, the Veterans Home
is seeking increased housing assistance for its employees.
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Further, Veterans Affairs has taken action to raise salaries in several health care occupations at the
Veterans Home and has performed some recruitment activities that might benefit the home. Veterans
Affairs is also planning to implement a recruiting program that will coordinate the department’s
recruiting efforts and require the Veterans Home to develop a local recruitment plan that addresses
department-wide recruiting goals.

To improve its ability to fill vacancies in key occupations, we recommended that the Veterans Home
develop a comprehensive plan for recruitment and retention that establishes goals and strategies for
reducing chronic vacancy rates and sets timelines and monitoring activities to keep recruiting efforts
on track. To maximize its efforts to recruit for key health care positions, we recommended that

the Veterans Home ensure the recruitment efforts of all its departments are coordinated through a
centralized position or program. In addition, the Veterans Home should implement the remaining steps
it has currently identified to better recruit and retain health care staff.

To prevent its nursing staff from working excessive overtime, we recommended that the Veterans Home
consider adopting a formal policy for distributing overtime more evenly among nurses, establishing a
cap on how much overtime nursing staft can work, and monitoring overtime usage for compliance with
these policies.

If Veterans Affairs is concerned that its ability to serve California veterans is limited by a regulation
stating that less than 75 percent of skilled nursing beds must be occupied before it can admit new
patients directly to that level of care, we recommended it consider changing or eliminating that
regulatory requirement.

To help ensure that newly hired employees at the Veterans Home can start work as soon as possible,
we recommended that the Veterans Home monitor its new process for completing preemployment
physicals. If the process is not resulting in new employees starting work more quickly, the Veterans
Home should consider contracting with a vendor to provide the physicals.

To bolster recruitment efforts at the Veterans Home, we recommended that Veterans Affairs
continue to develop its department-wide recruiting plan and oversee the recruiting plan the Veterans
Home is implementing to ensure that it meets department-wide goals.

Veterans Home’s Action: Partial corrective action taken.

The Veterans Home stated that it has developed a facility recruitment plan and is executing it. It
has published an examination plan and is training all service chiefs on the recruitment process
and timelines. The Veterans Home further stated it has developed and implemented a recruitment
calendar, regularly participates in area career fairs and recruitment events, and conducts exit
interviews of staff who resign and evaluate the results. Under the Veterans Home’s recruitment
strategy, recruitment plans will be monitored on a monthly basis and the annual recruitment plan
will be renewed each year in January.

In addition, under the Veterans Affairs’ recruitment program, supervision of recruiting efforts is
vested at the Veterans homes. Veterans Home administrators designate a recruitment coordinator,
ensure managers and supervisors are aware of their recruiting assignments, and monitor recruiting
achievements. Veterans Homes’ recruitment coordinators are responsible for reporting on the
conduct of annual recruitment at their respective home and developing and maintaining rapport
with community groups who may serve as a resource for recruitment.

According to Veterans Affairs, the Veterans Home developed a staffing model and policy to reduce
excessive overtime among nursing staff that, among other things, considered overtime distribution,
an overtime cap, and bargaining unit contracts; Veterans Home staff is reviewing the policy.
Veterans Affairs also indicated that the impact of state-mandated furloughs has impeded progress
in implementing the new staffing model. Veterans Affairs also indicated that nursing overtime
reports are being reviewed by the Veterans Home’s fiscal officer.
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In response to our recommendation that it consider changing or eliminating the requirement that
less than 75 percent of skilled nursing beds must be occupied before the Veterans Home can admit
new patients directly to that level of care. Veterans Affairs eliminated the requirement.

According to Veterans Affairs, the Veterans Home is monitoring its hiring process, including a new
process for completing preemployment physicals. Veterans Affairs indicated that staffing changes in
the ambulatory care clinic have resulted in a 50 percent reduction in the number of days from the
physical being requested to the examination being conducted.

Veterans Affairs created a department-wide recruiting program that includes its recruiting mission
and goals, as well as information about program coordination, roles and responsibilities, and
recruitment techniques and strategies. The recruiting program also establishes a recruitment
program officer to coordinate Veterans Affairs’ recruitment efforts. Among other things, the
recruitment program officer is responsible to assist offices and divisions and the Veterans Homes
with focused recruitment, monitoring recruitment costs, preparing reports regarding recruitment
goal attainment, and developing Veterans Affairs’ annual recruitment plan.

Finding #2: With weak oversight of its medical equipment contract, the Veterans Home cannot ensure
that equipment is working properly and payments to its contractor are appropriate.

Our review also revealed that the Veterans Home has weak oversight of its medical equipment contract.
From the medical equipment inventory provided to us by the Veterans Home, we tested 31 pieces of
equipment and found that one piece of equipment had been entered into the inventory twice, leaving
30 items in our sample. Of those 30 items, six were not in use by the Veterans Home and five new items
were not promptly added to the inventory. In addition, for 14 of the 19 remaining items, we could not
find evidence that the contractor scheduled or performed the required maintenance within appropriate
time frames. Without an accurate inventory and regularly scheduled maintenance of its medical
equipment, the Veterans Home risks not having properly functioning equipment readily available when
needed. Further, the Veterans Home routinely approves invoices for the contractor responsible for
maintaining medical equipment but fails to verify that the contractor has met the requirements of its
contract. Consequently, the Veterans Home may be making inappropriate payments to the contractor
and, more importantly, it further decreases its assurance that every piece of medical equipment will
function properly whenever it is needed to meet a member’s health care needs.

To ensure the Veterans Home’s medical equipment is maintained as prescribed by the equipments’
manufacturers, we recommended that the Veterans Home take the steps necessary to ensure the
medical equipment inventory, on which maintenance activities are based, is accurate. In addition, to
ensure payments to the maintenance contractor are appropriate, we recommended that the Veterans
Home require the contractor to provide records of inspections and maintenance work performed prior
to authorizing payments.

Veterans Home’s Action: Corrective action taken.

The Veterans Home stated it has completed an inventory update involving the contractor, the nursing
service, the property department, and plant operations, the latter of which is the contract monitor.

In addition, inventory is now periodically reviewed with service area managers and compared to the
revised inventory submitted by the contractor. The Veterans Home also modified its agreement with
the contractor to revise the preventive maintenance schedule and reporting requirements. Veterans
Affairs indicated that the Veterans Home is also using a new contract billing report to help ensure
payments to the contractor are appropriate and has developed a new approach to monitoring the
contractor’s performance for compliance with the contract.
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Finding #3: The Veterans Home does not have a plan to comply with the Americans with Disabilities Act
but has made accommodations for members with visual impairments.

The Veterans Home does not have a plan for fully complying with the Americans with Disabilities Act
(ADA). Title II of the ADA and federal regulations require state agencies to ensure that people with
disabilities are not excluded from services, programs, and activities because buildings are inaccessible.
As a first step toward meeting this requirement for program accessibility, all public entities had to
conduct self-evaluations of their policies and practices and correct any that were inconsistent with the
requirements of Title II. Additionally, any public entity needing to make structural changes to achieve
program accessibility had to develop a transition plan. According to its equal employment opportunity/
civil rights officer, Veterans Affairs has not performed a self-assessment of the Veterans Home for
compliance with the ADA. Consequently, neither Veterans Affairs nor the Veterans Home can develop
a plan for achieving full compliance with the ADA. The director of residential programs at the Veterans
Home said that when repairs and alterations were made to the infrastructure at the Veterans Home,
they were done to ADA design codes in force at the time. Nonetheless, it is not clear to what extent the
Veterans Home meets the program accessibility requirements of the ADA.

Federal ADA regulations also require state agencies to develop grievance procedures and identify
an employee as the agency’s ADA coordinator. According to its director of residential programs, the
Veterans Home has not met either of those requirements. However, the Veterans Home has made
accommodations in its dining hall for members with visual impairments and provided training to
dining hall workers to enable them to better serve members with visual impairments.

To meet the requirements of federal ADA regulations, we recommended that the Veterans Home
develop and update as needed a plan that identifies areas of noncompliance and includes the
appropriate steps and milestones for achieving full compliance. In addition, we recommended that the
Veterans Home develop grievance procedures and identify a specific employee as its ADA coordinator.

Veterans Home’s Action: Partial corrective action taken.

According to Veterans Affairs, the Veterans Home assigned an employee as ADA coordinator,
and has updated its grievance policy to include handling of grievances related to accessibility. In
addition, an ADA survey is being contracted for as part of the Veterans Home’s development of a
strategic infrastructure plan.

Finding #4: The California Department of Public Health (Public Health) has not always promptly
completed its investigations of complaints against the Veterans Home.

Our review of complaints lodged against the Veterans Home, including complaints filed with legislative
staft, showed that the responsible agencies handled some complaints appropriately. For example,

we reviewed the nine complaints concerning the Veterans Home filed with Public Health between
October 2005 and October 2007 and found that in every case Public Health met the requirements

to conduct an initial on-site investigation within 24 hours or 10 days of receipt of the complaint,
depending on its severity. In addition, Public Health’s classification of the severity of each complaint
appeared appropriate. However, we noted that Public Health did not complete its investigations for
three of the nine complaints within 40 business days, its recommended maximum time frame. For
another of the nine complaints, Public Health has yet to make a final determination on whether to issue
the Veterans Home a citation, even though the complaint was filed more than one year ago. According
to the chief of the state facilities unit in Public Health’s licensing and certification program, this
complaint was mistakenly dropped from his pending file and not addressed again until it was discussed
during our audit.

To promptly resolve complaints it receives against the Veterans Home, we recommended that Public
Health monitor its system for processing complaints.
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Public Health’s Action: Corrective action taken.

Public Health has developed a report from an existing complaint and incident tracking system that
will identify complaints needing closure as of 30 days from receipt of the complaint to ensure Public
Health is in compliance with its recommended time frame for resolving complaints.

Finding #5: The Veterans Board has not always maintained evidence of complaint resolution.

We also reviewed five complaints submitted to the California Veterans Board (Veterans Board) between
June 2006 and December 2007 but were unable to determine whether they were resolved appropriately
because neither the Veterans Board nor Veterans Affairs could locate documentation concerning
actions they took on the complaints. Although the Veterans Board adopted a policy indicating the types
of complaints it will process and those it will direct to Veterans Affairs, it did not specify a time frame
for resolving the complaints it will process.

To ensure that all complaints against the Veterans Home submitted to the Veterans Board are properly
resolved, we recommended that the Veterans Board specify a time frame for resolving complaints in its
new policy for complaint resolution and ensure it implements the policy.

Veterans Board’s Action: Corrective action taken.

The Veterans Board revised its policy concerning complaints to specify a time frame for resolving
complaints. Under its revised policy, the board chair will respond to the complainant through the
board executive officer within 10 business days if the complaint does not require board deliberation
and action. If board action is required, the response will be provided within 10 days following the
next board meeting. If the board chair deems that the complaint requires more urgent action, a
special meeting by teleconference may be convened. If the complaint concerns Veterans Affairs’
operations, it will be forwarded to the deputy secretary for resolution. The revised policy calls

for Veterans Affairs to provide a response to the complainant with a copy to the board within

10 business days of Veterans Affairs’ receipt of the complaint.

Finding #6: Veterans Affairs has generally followed its procedures for tracking complaints.

Veterans Affairs received 11 complaints from members between July 1, 2005, and October 5, 2007.
In seven cases Veterans Affairs closely followed its established policies and procedures for resolving
complaints. Four complaints were not processed entirely according to Veterans Affairs’ policies
governing written communication, which is its basic policy for handling written complaints.
Specifically, Veterans Affairs did not prepare routing slips for the four complaints; according to the
assistant deputy secretary of Veterans Homes, these were clerical errors. A routing slip is intended
to identify and record on the official file all staft who contribute to the completion of a written
communication, including staff who investigate and those who sign or approve the final product,
thereby providing accountability to the complaint resolution process. Although lacking routing
slips, the four complaints were addressed within a reasonable period by Veterans Affairs, given full
consideration by the responsible parties, and documented according to Veterans Affairs’ policies.

To ensure that complaints against the Veterans Home are processed so there is accountability in
the complaint resolution process, Veterans Affairs should enforce its policy of using routing slips
with complaints.

Veterans Affairs’ Action: Corrective action taken.

According to Veterans Affairs, it revised its policy for tracking complaint resolution to ensure
closure of complaints with accountability. The revised policy, which requires the use of a routing
slip, has been distributed to the relevant staff at Veterans Affairs.
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Finding #7: The Veterans Home does not always maintain evidence it resolved issues raised at resident
council meetings.

As part of our analysis of complaint-handling procedures, we reviewed documents prepared by
Veterans Home staft following resident council meetings. These monthly meetings are held in
Holderman Hospital and its intermediate care facility annexes to give members the opportunity to raise
issues, concerns, and complaints. According to the supervisor of therapeutic activities, the hospital’s
therapeutic activities staff facilitate the meetings, and social services staff are responsible for taking
meeting minutes. We reviewed the available meeting minutes and memos prepared by the social
services staff from May through December 2007 to communicate to Veterans Home departments

the issues they needed to address. Our review revealed that 20 complaints were raised in the 2007
resident council meetings and, as of December 2007, the Veterans Home took reasonable steps to
resolve 16 and had been unsuccessful in resolving two. We could not determine whether the Veterans
Home had resolved the remaining two issues because no resolution was apparent in the minutes of
resident council meetings or in the memos. The Veterans Home had communicated the outcomes of its
investigations at subsequent resident council meetings for 14 of the 20 issues and had yet to report its
findings for six. When complaints lodged by members in resident council meetings are not promptly
resolved, or resolutions of the issues are not communicated to members, it can lead to dissatisfaction
among the members of the Veterans Home.

To appropriately address complaints raised at resident council meetings, we recommended that the
Veterans Home better document such issues, ensure that the relevant department resolves them, and
promptly communicates the resolutions to all affected members.

Veterans Home’s Action: Corrective action taken.

According to Veterans Affairs, the Veterans Home will record the minutes of all resident council
meetings, and complaints and concerns of residents are to be routed to the appropriate supervising
registered nurse for resolution. Therapeutic Activities at the Veterans Home is to follow up to
ensure all complaints and concerns are addressed and communicated to the residents.

Finding #8: The Veterans Home needs to better document the resolution of code of conduct violations.

When we attempted to assess the process the Veterans Home has established for handling alleged
violations of its code of conduct for members, we found that the Veterans Home did not adequately
document its processing of the alleged violations. The code of conduct specifies behaviors prohibited
by members so as to preserve the tranquility of the Veterans Home and to ensure the rights and
independence of each member. Our review of 25 violations alleged to have occurred in 2006 and 2007
found complete documentation in only 11 cases. For all 11 cases with complete documentation, we
were able to verify that the Veterans Home followed its policies and procedures. In 12 of the 25 cases
we reviewed, the Veterans Home did not maintain sufficient documentation for us to determine
whether it followed all its policies and procedures. In the remaining two cases, using the limited
documentation available to us, we determined that the Veterans Home did not follow appropriate
policies and procedures that required referral of members caught using illegal drugs to the drug
treatment program at the Veterans Home. Without maintaining appropriate documentation, executive
staff at the Veterans Home cannot be assured that alleged violations of the code of conduct receive
consistent and equitable treatment.

To handle alleged violations of the code of conduct consistently and equitably, we recommended that
the Veterans Home ensure that staff responsible for investigating the allegations fully document the
investigations and their results.

To ensure that members of the Veterans Home receive treatment for drug abuse when necessary, we
recommended that staff of the Veterans Home follow its policy to refer members who use illegal drugs
to the drug treatment program.
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Veterans Home’s Action: Corrective action taken.

Veterans Affairs revised the code of conduct policy for clarity and the Veterans Home plans to
train all staff who investigate code of conduct violations to improve the quality and consistency

of investigations. In addition, the Veterans Home will be monitoring investigations for
completeness. Further, the Veterans Home updated and strengthened its polices requiring staff to
refer members who use illegal drugs to the appropriate treatment professional or medical provider

at the Veterans Home.
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Safely Surrendered Baby Law

Stronger Guidance From the State and Better Information
for the Public Could Enhance Its Impact

REPORT NUMBER 2007-124, APRIL 2008
Department of Social Services’ response as of April 2009

The Joint Legislative Audit Committee (audit committee) requested
that the Bureau of State Audits (bureau) review the Department

of Social Services’ (Social Services) administration of the Safely
Surrendered Baby Law (safe-surrender law). The Legislature,
responding to a growing number of reports about the deaths of
abandoned babies in California, enacted the safe-surrender law,
which became effective in January 2001. The law provides a lifesaving
alternative to distressed individuals who are unwilling or unable to
care for a newborn by allowing a parent or other person having lawful
custody of a baby 72 hours old or younger to surrender the baby
confidentially and legally to staft at a hospital or other designated
safe-surrender site. The audit committee asked us to identify funding
sources and review expenditures for the safe-surrender program since
2001 and determine how much has been used for public awareness,
printing and distribution of materials, and for personnel. We were also
asked to determine how Social Services sets its annual goals, examine
its process for determining which outreach and public awareness
strategies are the most effective, and identify its plans for future and
enhanced outreach to increase the public awareness of the law. In
addition, the audit committee asked us to gather information regarding
safely surrendered and abandoned babies and determine whether the
public outreach efforts appear to be appropriately targeted in light of
this information.

Finding #1: The safe-surrender law lacks an administering agency and
consistent funding for its implementation.

The safe-surrender law is not as effective as it might be because it does
not give state agencies rigorous, ongoing responsibilities for publicizing
the law’s benefits, and the State has not funded the administration or
promotion of a safe-surrender program. Before 2006 the law simply
required Social Services, the state agency primarily responsible

for implementing the law, to report annually to the Legislature on

the law’s impact. Since 2006 state agencies have had virtually no

legal obligations under the safe-surrender law. Social Services” only
involvement is compiling information that counties must submit when
their designated sites accept surrendered babies, and since 2002 it has
not attempted to obtain funds to further implement and publicize

the safe-surrender law. The Legislature did pass two bills that, among
other things, would have required Social Services to conduct a media
campaign to increase public awareness of the safe-surrender law, but
Governor Davis and Governor Schwarzenegger vetoed those bills.
Nonetheless, in late 2001, at the request of then-Governor Davis,
Social Services used approximately $800,000 from its State Children’s
Trust Fund (trust fund) and obtained $1 million from the California
Children and Families Commission (First 5 California) to conduct a
two-phase public awareness campaign.

February 2010

Audit Highlights ...

Our review of the State’s implementation
of the Safely Surrendered Baby

Law (safe-surrender law) revealed

the following:

» The safe-surrender law does not
impose on any state agency sufficient
requirements to publicize its availability,
thus potentially reducing the
law’s effectiveness.

» The State’s failure to provide consistent
funding for promoting the law may
further reduce its effectiveness.

» The Department of Social Services’ (Social
Services) initial efforts to publicize
the safe-surrender law exceeded its
statutory obligations; however, it has
not developed any further goals for
conducting additional activities.

» After the Legislature amended the
safe-surrender law to provide greater
protection to individuals who surrender
a child, Social Services supplied counties
with erroneous guidance on managing
confidential data on these individuals.

» Safe-surrender sites included identifying
information on individuals who
surrendered babies—a violation of state
law—in more than 9 percent of the cases
since the amendment took effect.

» At least 77 children may not have access
later in life to information on their birth
parents that they may have a legal right
to view because, according to Social
Services, counties have incorrectly
classified them as surrendered.

continued on next page. ..
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» Likely as the natural result of the
safe-surrender process and the act
of abandoning a child, which do
not lend themselves to robust data
collection, we learned very little
about the mothers of surrendered and
abandoned babies from our review of the
caseworker narratives.

» Several counties have developed
interesting approaches to increasing
public awareness about the
safe-surrender law.

If it would like Social Services or other agencies to promote awareness
of the safe-surrender law, we recommend that the Legislature consider
amending the law to do the following:

+ Specify the agency that should administer a safe-surrender
program, with responsibilities that include ongoing outreach and
monitoring efforts.

+ Require continued annual reporting to the Legislature on the
law’s impact.

+ Consider providing or identifying funding that will support efforts
to promote awareness of the law.

To support future efforts related to the safe-surrender law, including
continuing outreach and improving the quality of the State’s statistics,
we recommended that Social Services consider using a portion of
existing funds, such as those available in its trust fund, and should
consider renewing its partnership with First 5 California, which Social
Services can legally use for such efforts.

Legislative Action:

Assembly Bill 1049 of the 2009—10 Regular Legislative Session
would have established the Safely-Surrendered Baby Fund to receive
voluntary contributions to provide outreach to increase public
awareness of the safe-surrender law. However, this bill was vetoed
by the governor on October 11, 2009.

Social Services’ Action: None.

According to Social Services, it continues to provide funding for
outreach related to the safe-surrender law to the extent that funding
from the trust fund is available. However, Social Services also
noted that it has not been provided with any discretionary funding
to assist in implementing the recommendation. As a result, no
staff is currently dedicated to outreach efforts. Further, according
to Social Services, although it had previously stated that it was
considering approaching First 5 California regarding funding for
outreach activities, this effort was placed on hold because of the
budget agreement to place a measure on the May 19, 2009, ballot
to discontinue the State First 5 Commission and redirect state

and local Proposition 10 funding for other uses. California’s voters
ultimately rejected this measure.

Finding #2: Social Services’ lack of further plans to publicize the
safe-surrender law may limit its effectiveness.

Because the State has not funded a program that would publicize the
safe-surrender law and its benefits, Social Services has not actively
publicized the law since concluding the mass-media portion of its
awareness campaign in December 2003. Further, Social Services
presumes that counties are actively promoting the law and that
increases in the number of abandoned babies would provide the
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necessary warning for it to adjust its practices. However, our audit indicated that Social Services’
assumptions about the counties’ programs for and its statistics about the safe-surrender law may
be incorrect.

Social Services’ staff stated that although the department will update its information on the
safe-surrender law if it changes, it does not plan to actively promote the law. Moreover, Social Services’
administrators do not believe that an official safe-surrender program exists because the Legislature has
not created or funded such a program.

We believe that Social Services’” decision not to set long-term goals for or actively promote the
safe-surrender law will probably limit the law’s effectiveness. Indeed, some individuals who are unaware
of the law may abandon rather than safely surrender babies born to mothers who may not be able to
care for them. In justifying its position, Social Services’ management explained that the department

has fulfilled all of its legal requirements. In addition, management indicated that counties have ongoing
public awareness efforts and that Social Services’ statistics do not indicate an “alarming increase” in the
number of abandoned babies. Although we agree that state law does not presently require it to take any
further action, Social Services” assumption that counties are continuing to market the safe-surrender
law is not well founded, and its statistics on abandoned babies are incomplete. For instance, for calendar
years 2003 through 2006, Social Services reported a total of five deceased abandoned babies found
throughout the State, and it reported no deceased abandoned babies for 2005. Our limited review

of other data suggests that the actual number of deceased abandoned babies may be much higher.
Specifically, the Inter-Agency Council on Child Abuse and Neglect reported that in Los Angeles County
alone, 24 deceased abandoned babies were found during the same four-year period. In addition, a
database that the Department of Public Health (Public Health) maintains to monitor the deaths of
children and the causes of those deaths contains information on six deceased abandoned infants,

found across California in 2005, who we determined were one year old or younger. Additionally, Social
Services’ position suggesting that it will not conduct additional activities related to the safe-surrender
law unless the number of abandoned babies increases significantly is not in keeping with the mission of
the Office of Child Abuse Prevention.

We recommended that Social Services work with Public Health and county agencies to gain access to
the most accurate and complete statistics on abandoned babies to ensure that it is aware of and can
appropriately react to changes in the number of abandoned babies.

Social Services’ Action: Partial corrective action taken.

According to Social Services, a safe-surrender law subcommittee continues to meet on a regular
basis with representatives from Public Health and county agencies to determine if there are areas to
improve the quality of data on safely surrendered babies. Topics discussed at these meetings include
the following:

+ Analysis of existing data on safely surrendered and abandoned babies extracted from the Child
Welfare Services/Case Management System (CWS/CMS).

+ Identifying other data sources for abandoned babies.
+ Clarifying the feasibility and resources needed to collect additional data on abandoned babies.

+ Developing a Memorandum of Understanding in order to share data between Social Services and
Public Health.
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Finding #3: Safe-surrender sites are violating state law by disclosing confidential information on
individuals who surrender babies.

Social Services’ guidance on the management of confidential data is contrary to the Legislature’s intent
for the safe-surrender law and, combined with the safe-surrender sites’ violation of the prohibition
against providing confidential data to county agencies, may adversely affect one of the safe-surrender
law’s ultimate goals—the adoption of surrendered infants.

Effective January 2004 the Legislature amended the safe-surrender law to protect personal identifying
information contained in the medical questionnaire on persons who surrender babies. In August 2004
Social Services issued an information notice to all counties that gave instructions on entering data
about safely surrendered babies into the CWS/CMS. Among other things, the instructions stated that
if the parent(s) verbally provided their names, the counties should enter the names into the CWS/CMS
because the parent(s) has waived their privilege of confidentiality. Conversely, if a parent reveals their
name on the medical background questionnaire, their name should not be entered in the CWS/CMS.

According to our legal counsel, the instructions provided by Social Services appear to contradict state
law. Specifically, the safe-surrender law states that any personal identifying information that pertains
to a parent or individual who surrenders a child is confidential and shall be redacted from any medical
information provided to the county agency. In fact, the law unambiguously prohibits the disclosure

of identifying information on the person who surrenders a baby by a safe-surrender site—even to
county agencies. Further, we believe that it is unlikely that a parent surrendering a child would know
that verbally mentioning her or his name could constitute a waiver of the privilege of confidentiality.
Moreover, our legal counsel asserts that the safe-surrender law does not provide that a person verbally
providing personal information waives his or her right to confidentiality.

Despite the law’s clear prohibition of the disclosure of identifying information by safe-surrender sites,
we found that county documents in the CWS/CMS created both before and after Social Services
provided this guidance contained personal information on parents of surrendered babies. Our review of
caseworker narratives for all 218 babies surrendered since 2001 identified the names, phone numbers,
or addresses of individuals who surrendered children in 24 cases, including 16 (9 percent) of the

176 cases occurring since January 2004 when the Legislature strengthened the protection given such
information. Each of these cases reflects a violation of the safe-surrender law. Individuals who otherwise
would use the safe-surrender law might be discouraged from doing so if they were aware of the frequent
violation of one of the safe-surrender law’s key features—confidentiality.

We recommended that Social Services clarify the circumstances under which the safe-surrender sites
and counties must protect the identifying information on the individual who surrenders an infant.

At a minimum, Social Services should revoke its erroneous guidance on the waiver of the privilege of
confidentiality by individuals who safely surrender babies.

Social Services’ Action: Pending.

According to Social Services, an All-County Information Notice is currently being drafted to
disseminate a clear, consistent definition of the safe-surrender law and instructions that will clarify
each agency’s responsibility to keep the surrendering individual’s personal information confidential.

Finding #4: Counties are not correctly classifying babies as either safely surrendered or abandoned,
which affects the decision of whether to disclose confidential information.

Based on Social Services own review, many counties are not correctly classifying babies as safely
surrendered or abandoned in the CWS/CMS. A misclassification can affect access to confidential data
on individuals who have relinquished their children. For example, children improperly classified as
safely surrendered may not be allowed access to information on their parents even though they have the
legal right to review the information. Although its staft are aware of the possible consequences of such
misclassifications, Social Services has made only limited attempts to correct the problem. According to
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an official at Social Services, it has not changed the data in the CWS/CMS that department staff believe
are misclassified, because Social Services views the data as county property. Moreover, Social Services
has not required county agencies to correct such mistakes, because its management believes that the
department lacks the authority to do so.

The large number of babies whose cases Social Services believes are misclassified appears to arise, at
least in part, because of the misapplication of or confusion over guidelines Social Services issued to
the counties. We found that Social Services’ own criteria for determining whether cases qualify as safe
surrenders have changed over time; however, it has not adequately followed up with the counties to
ensure that they correctly apply the current criteria.

Another element prompting Social Services to disagree, for reporting purposes, with the way county
agencies classify cases involving surrendered babies centers on the parent’s mention of adoption. During
our review of cases that it considered to be misclassified as safely surrendered, we noted that Social
Services appears not to consider a baby as surrendered if the mother merely mentions that adoption

is her ultimate goal for the baby, even if she does not sign the necessary adoption forms. Specifically,
since 2001, Social Services has disagreed with the classification of 36 cases that counties deemed to be
safe surrenders because the documentation prepared by the counties included some evidence that the
parent had mentioned adoption. We agree with Social Services’ action in 13 of these instances because
the caseworker narratives explicitly state that the mother signed paperwork to voluntarily relinquish her
child for adoption. However, for the remaining 23 cases, there was no evidence that a parent completed
the paperwork required for adoption. In fact, in some of these 23 cases, there was evidence that the
mother may have intended to safely surrender the baby.

Legal access to certain information on parents may be compromised because county agencies have
inappropriately labeled some babies as surrendered and mistakenly categorized other babies as
abandoned. Social Services has identified at least 77 cases in which babies classified as surrendered
should have received another classification. These 77 cases represent more than 26 percent of

the surrendered babies reported in the CWS/CMS from January 2001 to December 2007. The
misclassifications may limit those children’s future access to information about their parents. Moreover,
the misclassification of cases as safe surrenders may hinder the potential criminal investigation of
individuals who abandon babies.

Additionally, the counties’ incorrect labeling of abandoned babies as safe surrenders may have negative
effects. We found five instances in which counties classified babies found alone in and around hospitals
as safely surrendered, although those cases appear to be examples of unsafe infant abandonment. The
classification of such babies as safely surrendered may mean that counties are not pursuing criminal
investigations of the individuals who left those babies in unsafe situations.

Social Services’ staff have also found cases of infants labeled as abandoned in the CWS/CMS who they
believe met the safe-surrender criteria, meaning that the parents of those children may not be given
the protection they are entitled to under the safe-surrender law. Based on their review of caseworker
narratives for children whom county agencies have coded as abandoned in the CWS/CMS, Social
Services’ staff have identified two cases that county agencies should have classified as safe surrenders
instead of abandonments. Further, we reviewed a sample of narratives for 40 babies one year old or
younger who were classified as abandoned in the CWS/CMS and identified one additional case that
could have been classified as safely surrendered, given the lack of clarity on the definition. If a county
agency codes a baby’s case file as abandoned when a parent actually surrendered the baby, and if the
county then uses the coding in the CWS/CMS to determine which data it must protect, the child may
later be able to inappropriately access the information on his or her family that the parents believed was
confidential. Ultimately, depending on how a county agency classifies a child in the CWS/CMS, a child
may have more or less access to information on his or her birth parents than the law allows.
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We recommended that Social Services clarify the definition of safe surrender, and then disseminate and
monitor its use among county and state agencies. Additionally, Social Services should require counties
to correct records that Social Services’ staff believe are erroneous because counties have misclassified
babies as either surrendered or abandoned. Because Social Services does not believe it presently has the
authority to do so, Social Services should seek legislation to obtain this authority.

Social Services’ Action: Pending.

According to Social Services, it has refined a clear, consistent definition of the safe-surrender law
that is currently in the last stages of the approval process. Included in the definition is information
specific to hospital births. Social Services indicated that it is also developing definitions for
“Abandoned Alive” and “Abandoned Dead” As previously noted, an All-County Information Notice,
which will include the new definition of safe surrender, is currently being drafted and will be
disseminated to child welfare agencies. Social Services anticipates the notice will be disseminated in
July/August 2009. However, in a previous response, Social Services stated that it does not have the
authority over safe-surrender sites (i.e. hospitals) or the ability to monitor actions taken by other
state agencies or individuals who have direct contact with the surrendering individual and has not
sought legislation to obtain this authority.

Social Services also noted that the All-County Information Notice under development would include
updated instructions for correctly entering safely surrendered baby information in CWS/CMS to
ensure that the entry instructions are adequately communicated to counties. Finally, Social Services
stated that its staff is encouraging counties to follow the established data deletion process to make
the necessary changes to correct inaccurate data related to surrendered or abandoned babies.

Finding #5: The majority of surrendered babies may not have access to key medical information later
in life.

Our review of caseworker narratives for all safely surrendered infants in California found that

72 percent of the babies surrendered since the law’s enactment may not have access to vital information
on their families” medical histories because of the difficulty that safe-surrender sites have in obtaining
this information in medical questionnaires or by some other means. Safe-surrender sites must provide,
or make a good faith effort to provide, a medical questionnaire to the individual who surrenders a baby.
The individual may complete the medical questionnaire at the time of the surrender, anonymously
submiit it later in an envelope provided for that purpose, or decline to fill out the form. The low

number of completed medical questionnaires and the minimal intake of medical information by other
means suggest that many surrendered babies may not benefit from having knowledge of their families’
medical histories.

To provide surrendered babies and their health care providers as much information on their medical
histories as possible, we recommended that Social Services consider ways to improve the availability of
medical information.

Social Services’ Action: Pending.

According to Social Services, the safe-surrender subcommittee is currently considering revisions

to the medical questionnaire. However, as stated in the six-month response, surrendering
parents/individuals are provided anonymity. Therefore, developing methods of obtaining medical
information for surrendering infants continues to be a challenge. Revisions to the questionnaire and
protocols remain under development with an unknown timeline for completion.
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Finding #6: Some counties have developed useful models and materials to raise awareness about
the law.

Although county efforts to publicize the safe-surrender law vary, some counties have developed
interesting products and employed innovative techniques to implement and publicize the
safe-surrender law. Los Angeles County appears to have undertaken the most comprehensive and
sustained effort, including forming two task forces to help it achieve better results. For instance,
according to a representative from Los Angeles County, as a result of one of the task force’s
recommendations, the county spent more than $500,000 on an outreach campaign. Other local
governments, such as San Joaquin and San Bernardino counties, have also employed novel methods to
inform the public about the safe-surrender law, including using nonprofit organizations to spearhead
efforts and producing an award-winning short film on the safe-surrender law. These efforts by local
entities furnish a valuable service and help to make up for the State’s limited involvement in publicizing
and further implementing the safe-surrender law.

We recommended that Social Services work with the counties to leverage existing models and
tools currently in use in California, such as translated materials and existing middle and high
school curricula, to continue raising the public’s awareness of the safe-surrender law in the most
cost-effective manner.

Social Services’ Action: Pending.

According to Social Services, its safely surrendered baby outreach subcommittee, which includes
representatives from Public Health, nonprofit agencies, counties, and hospitals, continues to meet

to discuss the most effective outreach efforts possible, considering the lack of resources available.
Included in the discussion is the possible use of the YouTube Web site for a public awareness clip and
teaming with the universities to offer information on their Web sites. However, Social Services noted
that it has not been provided with discretionary funding to implement our recommendation. As a
result, according to Social Services, it has been challenging to adequately address this issue in the
current fiscal climate and no staff is currently dedicated to safely surrender baby outreach efforts.

Regarding middle and high school curricula, Social Services stated that it has no authority to approve
and distribute such materials. Therefore, Social Services indicated it would defer to the Department
of Education and local school boards to promote their use.
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Department of Public Health

Laboratory Field Services’ Lack of Clinical Laboratory
Oversight Places the Public at Risk

REPORT NUMBER 2007-040, SEPTEMBER 2008
Laboratory Field Services’ response as of September 2009

Chapter 74, Statutes of 2006, required the Bureau of State Audits to
review the clinical laboratory oversight programs of the Department

of Health Services (now the Department of Public Health and

referred to here as the department). Specifically, the law directed us

to review the extent and effectiveness of the department’s practices

and procedures regarding detecting and determining when clinical
laboratories are not in compliance with state law and regulations;
investigating possible cases of noncompliance, including investigating
consumer complaints; and imposing appropriate sanctions on clinical
laboratories found noncompliant. The law also specified we review the
frequency and extent of the department’s use of its existing authority to
assess and collect civil fines and refer violators for criminal prosecution
and bar their participation from state and federally funded health
programs, and its use of any other means available to enforce state

law and regulations regarding clinical laboratories. Laboratory Field
Services (Laboratory Services) within the department is responsible for
licensing, registering, and overseeing clinical laboratories. Specifically,
we found:

Finding #1: Laboratory Services is not inspecting laboratories every
two years as required.

Laboratory Services is not inspecting clinical laboratories every

two years, which is required by state law and is a critical component of
the State’s intended oversight structure. State law requires Laboratory
Services to conduct inspections of licensed clinical laboratories no

less than once every two years. According to Laboratory Services,
1,970 licensed laboratories required such inspections in California as
of June 2007. Based on the state requirement, we expected to find that
Laboratory Services was conducting regular inspections. Although
inspections help ensure that laboratories follow appropriate procedures
and that personnel have appropriate qualifications, Laboratory
Services has not conducted any regular, two-year inspections of
clinical laboratories.

Further, state law requires a laboratory located outside California

but accepting specimens originating inside the State to have a state
license or registration. However, Laboratory Services does not conduct
regular, two-year inspections of out-of-state laboratories. According to
Laboratory Services, 91 laboratories outside California had California
licenses as of June 2007.

We recommended that Laboratory Services perform all its mandated
oversight responsibilities for laboratories subject to its jurisdiction
operating within and outside California, including inspecting licensed
laboratories every two years.

February 2010

Audit Highlights . ..

Our review of Laboratory Field
Services’ (Laboratory Services) clinical
laboratory oversight activities revealed
the following:

» Itis not inspecting laboratories every
two years as state law requires and
has no plans to do so unless it receives
additional resources.

» Laboratory Services has inconsistently
monitored laboratory proficiency testing,
and its policies and procedures in that
area are inadequate.

» It closed many complaints without taking
action, and Laboratory Services’ recently
revised complaint polices and procedures
lack sufficient controls.

» Laboratory Services has sporadically
used its authority to impose sanctions
against laboratories for violations of law
and regulations.

» The chief of Laboratory Services attributes
its inability to meet its mandated
responsibilities primarily to a lack of
resources; it has only been successful
in obtaining approval for two recent
funding proposals.

» Because it had raised its fees improperly
one year and failed to impose two
subsequent fee increases the budget act
called for, Laboratory Services did not
collect more than $1 million in fees from
clinical laboratories.
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Department’s Action: Partial corrective action taken.

Laboratory Services reported that it has established priorities to assure key program activities

are conducted, including inspecting laboratories every two years as required. It told us that it has
inspected 160 laboratories not previously inspected on the required two year cycle. In addition,
Laboratory Services stated that legislation was being considered to allow Laboratory Services to
approve accreditation organizations to conduct some inspections every two years on its behalf after
January 2011. This legislation was subsequently enacted as law in October 2009.!

Finding #2: Inconsistent monitoring and inadequate policies and procedures weaken Laboratory
Services’ oversight of proficiency testing.

State law stipulates that laboratories performing tests considered moderately to highly complex must
enroll and achieve a certain minimum score in proficiency testing, a process to verify the accuracy and
reliability of clinical laboratory tests. It is Laboratory Services’ policy to monitor proficiency-testing
results. However, we found that it did not identify or take action on some testing failures. Specifically,
Laboratory Services had not contacted the laboratories or had not identified all the failed tests in

five of the six instances we reviewed. Further, it did not review the proficiency-testing results of
laboratories located outside California that are subject to the testing. Because the goal of proficiency
testing is to verify the reliability and accuracy of a laboratory test, without adequate monitoring,
Laboratory Services cannot ensure that laboratories are reporting accurate results to their customers.

Laboratory Services also did not enforce its policy to verify whether laboratories are

enrolled in state-approved proficiency testing. State law requires that laboratories conducing
moderate-to-high-complexity tests enroll in a state-approved proficiency-testing program. This is
a condition of licensure, but it is also important to verify enrollment on an ongoing basis because
proficiency testing is a key method for ensuring that laboratories conduct their tests reliably

and accurately.

Finally, Laboratory Services has inadequate policies and procedures regarding proficiency testing. For
example, the policies and procedures do not specify timelines for key steps in the proficiency-testing
review process, including how frequently Laboratory Services will review proficiency-testing results.
Lacking specific timelines, Laboratory Services could apply proficiency-testing requirements
inconsistently and create confusion within the regulated community.

We recommended that Laboratory Services perform all its mandated oversight responsibilities for
laboratories subject to its jurisdiction operating within and outside California, including monitoring

proficiency testing results.

We also recommended that Laboratory Services adopt and implement proficiency-testing policies and
procedures for staff to do the following:

« Promptly review laboratories’ proficiency-testing results and notify laboratories that fail.

» Follow specific timelines for responding to laboratories’ attempts to correct proficiency-testing
failures and for sanctioning laboratories that do not comply.

+ Monitor the proficiency-testing results of out-of-state laboratories.

+ Verify laboratories’ enrollment in proficiency testing, and ensure that Laboratory Services receives
proficiency-testing scores from all enrolled laboratories.

! This legislation, which was enacted as Chapter 201, Statutes of 2009, is the same legislation discussed in findings 5, 6, and 8.
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Department’s Action: Partial corrective action taken.

Laboratory Services stated that it reviews electronic proficiency test results once each month and
since August 2008 has notified 195 laboratories of a first proficiency testing failure within 30 days

of reviewing the test data. Further, it received documentation from 99 percent of the laboratories
notified. Upon review, Laboratory Services reported that the documentation demonstrated adequate
corrective action within the required time frame. Laboratory Services modified its procedures

to incorporate federal timelines related to proficiency testing. However, it stated that it was

unable to comply with timelines for subsequent failures because the notice to laboratories that is
necessary to conduct further enforcement action was under review. Laboratory Services told us

that it expects to have approval by fall 2009 of this notice. Laboratory Services also stated that it has
determined that the manual method of retrieving out-of-state proficiency test reports does not result
in meaningful information and that electronic data cannot be generated; however, an enterprise
system that is being planned may accommodate the data. Finally, Laboratory Services noted that

it is unable to assure using electronic means that all laboratories are enrolled in proficiency testing
appropriate to their specialties.

Finding #3: Laboratory Services is focusing on increasing licensing of California laboratories but not
out-of-state laboratories.

Recognizing a problem within its licensing process, in May 2008 Laboratory Services began
implementing a plan to identify and license laboratories within California that are subject to
licensure but have not applied for or obtained it. However, Laboratory Services has not placed the
same priority on identifying and licensing laboratories operating outside the State that receive and
analyze specimens originating in the State, even though these laboratories are subject to California
law. Laboratory Services plans to continue processing applications for licenses and renewals that
out-of-state laboratories submit voluntarily, but it does not plan to perform any additional activities.
According to the Laboratory Services chief, insufficient staffing has always prevented Laboratory
Services from properly administering the licensing of out-of-state laboratories and pursuing licensed
out-of-state laboratories. By not enforcing licensing requirements, Laboratory Services cannot
ensure that out-of-state laboratories are performing testing to state standards established to protect
California residents.

We recommended that Laboratory Services continue its efforts to license California laboratories that
require licensure. Further, it should take steps to license out-of-state laboratories that perform testing
on specimens originating in California but are not licensed, as the law requires.

Department’s Action: Partial corrective action taken.

Laboratory Services told us that it continues to identify and contact laboratories in California that
require licensure. However, it also told us that it had placed on hold its project to identify and license
out-of-state laboratories requiring licensure. Laboratory Services stated that it has no full-time civil
service staff to perform these duties.

Finding #4: Laboratory Services has struggled to respond to complaints, and its new complaints process
lacks sufficient controls.

Laboratory Services has not always dealt systematically with complaints as required. It receives
complaints from several sources, including consumers, whistleblowers, various public agencies, and
other laboratories. State law mandates that Laboratory Services investigate complaints it receives, but it
often closed complaints after little or no investigation. Laboratory Services acknowledges it investigated
only a small percentage of the complaints it received and conducted only one major investigation
during the three-year period ending December 2007. Moreover, Laboratory Services lacks information
to know the total number of complaints it has received, investigated, or closed during a specific period.
Although Laboratory Services internally developed a database to capture complaints information, it
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did not consistently enter complaints it received into that database or update its complaints data to
reflect progress or resolution. Laboratory Services” complaints database lists 313 complaint records for
the three-year period between January 2005 and December 2007; however, Laboratory Services has no
assurance that number is accurate.

We reviewed 30 complaints Laboratory Services received between January 2005 and December 2007
and later closed. Among the complaints we reviewed, we found 16 that Laboratory Services closed
without taking action. Laboratory Services told us it did not have jurisdiction over six of these
complaints; however, we did not find evidence that it alerted the complainant to that fact when

the complainant was known or that Laboratory Services forwarded the complaint to an entity that
had jurisdiction. Of the 10 complaints Laboratory Services closed without action and over which it
acknowledged having jurisdiction, we found five complaints that alleged conditions with health and
safety implications, raising concerns about Laboratory Services’ decision to close them.

The second category of complaints we identified comprised 14 cases in which Laboratory Services took
some type of action—for instance, sending a letter, making a telephone call, or referring the allegation
to another entity. However, Laboratory Services did not conduct on-site laboratory investigations

in response to the allegations related to any of the complaints in this category. Although Laboratory
Services’ files suggest it took some action in response to all 14, we are particularly concerned that the
action Laboratory Services took was inadequate or not timely for three complaints having health and
safety implications. For example, two complaints alleged that laboratories made testing errors that
resulted in the patients receiving unnecessary medical treatment.

Certain key controls in Laboratory Services’ complaint policies and procedures are missing or
insufficient. Typically, an entity with a complaints process establishes certain key controls to ensure that
staff promptly log, prioritize, track, and handle information they receive. Moreover, controls should
exist to make certain that substantiated allegations are corrected. Laboratory Services needs controls
such as logging and tracking to be able to account for each complaint it receives and to confirm that
each complaint is being addressed. Tracking also gives management necessary estimates of workload.
The controls of prioritizing and setting time frames are important for Laboratory Services to address
serious complaints first and all complaints promptly. Finally, Laboratory Services’ follow-up on
corrective action is necessary to ensure that the basis of the complaint is removed or resolved. We did
not find these controls in Laboratory Services’ complaints policies and procedures.

We recommended that Laboratory Services perform all its mandated oversight responsibilities for
laboratories subject to its jurisdiction operating within and outside California, including, but not
limited to reviewing and investigating complaints and ensuring necessary resolution.

We also recommended that Laboratory Services establish procedures to ensure that it promptly
forwards complaints for which it lacks jurisdiction to the entity having jurisdiction. Further, to
strengthen its complaints process, Laboratory Services should identify necessary controls and
incorporate them into its complaints policies. The necessary controls include, but are not limited
to, receiving, logging, tracking, and prioritizing complaints, as well as ensuring that substantiated
allegations are corrected. In addition, Laboratory Services should develop and implement
corresponding procedures for each control.

Department’s Action: Partial corrective action taken.

Laboratory Services stated that it is continuing its complaint review and prioritization based on high,
medium, or low potential risk to public health. It stated that it has received 187 complaints since
September 2008, investigated 140, and performed on-site inspections for four complaints. The
remaining complaints are waiting resolution or were referred to other agencies. Laboratory

Services told us that it is attempting to use in-house information technology to track and categorize
complaints but has not yet added necessary fields to the existing licensing database, the Health
Applications Licensing system (HAL). Laboratory Services is part of the Enterprise Online Licensing
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project, which is expected to replace HAL in 2013. Laboratory Services stated that it lost
General Fund resources for its complaints position, but continues to do the work through a
special funded position. It did not indicate whether it had developed necessary controls and
corresponding procedures.

Finding #5: Laboratory Services has imposed few sanctions in recent years.

Laboratory Services did not always have staff dedicated to its sanctioning efforts from 1999

through 2007. Because it lacks an effective tracking mechanism, Laboratory Services could not
identify the total number of and types of sanctions it imposed. Therefore, we had to consider various
records to compile a list of imposed sanctions. We focused our review on Laboratory Services’ records
from 2002 through 2007. Our review of those records revealed that Laboratory Services imposed

23 civil money penalties, terminated five licenses, and directed three plans of corrective action during
that six-year period. Most of those sanctions were imposed in 2002 and 2003. Of the seven civil money
penalties we reviewed, Laboratory Services could not demonstrate that it collected the penalties from
two of the laboratories or imposed the penalty on one laboratory, nor could it substantiate how it
calculated the penalties. Our review of two license terminations showed that in both cases Laboratory
Services imposed the sanctions after the laboratories failed to apply promptly for new licenses when
the directorship changed. Although Laboratory Services enforced both sanctions and required the
laboratories to obtain new licenses, it could not provide documentation that it notified a federally
funded health program as its policy requires.

We recommended that Laboratory Services perform all its mandated oversight responsibilities
for laboratories subject to its jurisdiction operating within and outside California, including
sanctioning laboratories as appropriate.

We also recommended that, to strengthen its sanctioning efforts, Laboratory Services maximize

its opportunities to impose sanctions, appropriately justify and document the amounts of the civil
monetary penalties it imposes, ensure that it always collects the penalties it imposes, follow up to
ensure that laboratories take corrective action, and ensure that when it sanctions a laboratory it notifies
other appropriate agencies as necessary.

Department’s Action: Partial corrective action taken.

Laboratory Services stated that it completed its policy and procedures for enforcement of
unsuccessful proficiency testing and continues to follow them for initial instances of proficiency
testing failures. As discussed previously, the notice to laboratories that is necessary to conduct
further enforcement action is under review. Laboratory Services told us that the amount of a civil
money penalty and the calculation for the assessment will be documented in the notice that it
sends to a laboratory as well as the laboratory file. It stated that it is in the process of writing formal
policies and procedures that explain the current practice of how a civil money penalty assessment
is determined. Laboratory Services noted that it collected over $30,000 for four sanctions, but

had not developed an electronic mechanism to alert staff about ongoing enforcement actions. It
acknowledged that ongoing monitoring will be required. Laboratory Services was awaiting the
outcome of legislation that would allow it to work with accreditation organizations for monitoring
proficiency testing beginning in 2011. This legislation was subsequently enacted as law in

October 2009. Laboratory Services reported that it has established timelines requiring laboratories to
take corrective action and to provide it documentation. However, it noted that it lacks the resources
necessary to develop or implement policies and procedures for evaluating laboratories’ corrective
action for appropriateness. Laboratory Services told us that it notifies other appropriate agencies

of sanctions including Medi-Cal. It is also meeting quarterly with the Center for Medicare and
Medicaid Services (CMS) to improve communication about sanctions.
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Finding #6: Laboratory Services believes that limited resources have affected its meeting its mandates.

The Laboratory Services’ chief attributes much of its inability to meet its mandated responsibilities to
a lack of resources. Laboratory Services has only been successful in obtaining approval for two funding
proposals for clinical laboratories in recent years. A funding proposal approved for fiscal year 2005—06
resulted in additional spending authority for two positions intended to help Laboratory Services meet
its clinical laboratory oversight responsibilities. A funding proposal approved for fiscal year 2006—07
granted Laboratory Services seven positions designated for clinical laboratory oversight activities.

To gain perspective on Laboratory Services’ funding issues, we spoke with the deputy director and
assistant deputy director for the Center for Healthcare Quality (Healthcare Quality). On July 1, 2007,
the Department of Health Services was split into two departments: The Department of Public Health
(department) and the Department of Health Care Services. The department was organized into

five centers, which are comparable to divisions; Laboratory Services became part of Healthcare Quality.
We asked why the department has not submitted a funding proposal for Laboratory Services since

it became a part of the department. We also asked about future funding proposals. According to its
assistant deputy director, Healthcare Quality needs to assess Laboratory Services, understand its unique
features and issues, and prioritize its needs. The assistant deputy director stated that Healthcare Quality
wants to fully understand Laboratory Services” operations and history before determining the steps
needed to meet Laboratory Services’ mandates and to ensure that public health and safety is protected.
The assistant deputy director told us that the analysis could lead Healthcare Quality to consider
rightsizing Laboratory Services. The assistant deputy director explained that rightsizing is the process
for ensuring that revenues collected will fully meet program expenditures. In doing so, expenditures
need to be assessed and projected based on workload mandates and program needs.

We recommended that the department, in conjunction with Laboratory Services, ensure that
Laboratory Services has sufficient resources to meet all its oversight responsibilities.

Department’s Action: Partial corrective action taken.

Laboratory Services stated that it has completed a workload evaluation and identified the resources
necessary to conduct a comprehensive laboratory oversight program. It stated it was awaiting

the outcome of legislation that will allow it to recognize accreditation organizations to perform
onsite inspections and proficiency testing monitoring for licensed laboratories. This legislation

was subsequently enacted as law in October 2009. Further, Laboratory Services reported that it

has examined its current processes and will leverage existing resources until additional staff can be
acquired. However, despite recruiting efforts in 2008 and 2009, few candidates were identified, and
Laboratory Services believes that salary disparity with private industry and state mandated furloughs
make it difficult to attract and hire qualified candidates.

Finding #7: Laboratory Services’ information technology resources do not support all its needs or
supply complete and accurate data.

A lack of complete and accurate management data related to the work it performs also has contributed
to Laboratory Services’ struggles in meeting its mandated responsibilities. Laboratory Services relies
on HAL to support licensing, registration, and renewal functions; however, HAL cannot adequately
support Laboratory Services’ activities related to complaints and sanctions. For example, HAL does not
have sufficient fields to capture complaints Laboratory Services receives. To compensate for that and
other data-capturing shortcomings of HAL, Laboratory Services has created several internal databases
over the years. However, those databases lack the controls necessary to ensure accurate and complete
information. All the internal databases we reviewed contain some illogical, incomplete, or incorrect
data and could not be used to track activities effectively or to make sound management decisions.
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We recommended that Laboratory Services work with its Information Technology Services Division

and other appropriate parties to ensure that its data systems support its needs. If Laboratory Services
continues to use its internally developed databases, it should ensure that it develops and implements

appropriate system controls.

Department’s Action: Partial corrective action taken.

Laboratory Services told us that it is seeking to hire staff with information technology database skills
to help improve its internal databases and develop management repots. In addition, Laboratory
Services reported that it is participating in the department-wide Enterprise Online Licensing project,
which is expected to be complete by 2013. In the interim, existing staff have updated the complaint
database tracking system to Access 2003 and developed queries for reports.

Finding #8: Laboratory Services has opportunities to leverage its resources better.

Because it has numerous mandated responsibilities for a finite staff to fulfill, it is important that
Laboratory Services demonstrate that it is using its existing resources strategically and maximally.
During the audit, we identified several opportunities for Laboratory Services to provide oversight

of clinical laboratories by leveraging its resources better, including its license and registration
renewal process and the inspections and proficiency-testing reviews its staff currently perform

on behalf of the federal government. Further, Laboratory Services has not taken advantage of its
authority to approve accreditation organizations or contract some of its inspection and investigation
responsibilities.2 Exploring these ideas and others could help Laboratory Services better meet its
mandated responsibilities.

We recommended that, to demonstrate that it has used existing resources strategically and has
maximized their utility to the extent possible, Laboratory Services explore opportunities to leverage
existing processes and procedures. These opportunities should include, but not be limited to, exercising
clinical laboratory oversight when it renews licenses and registrations, developing a process to share
state concerns identified during federal inspections, and using accreditation organizations and contracts
to divide its responsibilities for inspections every two years.

Department’s Action: Partial corrective action taken.

Laboratory Services reports that it is using the California Corporation Board Web site to determine
the current corporation status and will not process an application until the corporation is in good
standing. In addition, it told us that it reviews 10 percent of personnel licensure status on renewal
of laboratory licenses. Further, it verifies with the Medical Board of California a medical director’s
current license status. Laboratory Services told us that it meets with CMS quarterly to further
improve communication and coordination of inspections. As discussed previously, Laboratory
Services was awaiting the outcome of legislation to allow accreditation organizations to conduct
inspections every two years. This legislation was subsequently enacted as law in October 2009.
Laboratory Services reported that it coordinates initial state licensing surveys with surveys its staff
conduct on behalf of the federal government and that staff use a checklist to assess some state
requirements during periodic laboratory inspections on behalf of the federal government.

Finding #9: Improperly imposed and revised fees led to a substantial revenue loss.

As Laboratory Services pursues additional resources and strives to ensure that it maximizes its

use of existing resources, it is important to demonstrate that it has assessed fees appropriately.

In three instances since fiscal year 2003—04, Laboratory Services incorrectly adjusted the fees it
charged to clinical laboratories, resulting in more than $1 million in lost revenue. According to
state law, Laboratory Services must adjust its fees annually by a percentage published in the budget

2 An accreditation organization is a private, nonprofit organization the federal government has approved to provide laboratory oversight.
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act. From fiscal years 2003—04 through 2007-08, the budget acts included two fee increases: an
increase of 22.5 percent effective July 1 of fiscal year 2006—07 and an increase of 7.61 percent

effective July 1 of fiscal year 2007—08. However, Laboratory Services raised fees by 1.51 percent effective
July 1 of fiscal year 2003—04, when it was not authorized to do so, and failed to raise fees effective July 1
of fiscal years 2006—07 and 2007—-08, when it should have done so. Laboratory Services relied on an
incorrect provision of the budget act in calculating its fees, and we found evidence of communication
from the budget section within the department directing Laboratory Services not to raise its fees and
citing the wrong provision of the budget act.

We recommended that Laboratory Services work with the department’s budget section and other
appropriate parties to ensure that it adjusts fees in accordance with the budget act.

Department’s Action: Corrective action taken.

Laboratory Services stated that it developed policy and procedures to adjust fees and implemented
them after the October 2008 Budget Bill was signed. It told us that it retains documentation of the fee
adjustment for each year in its policy and procedure manual. Although the department concluded
that it did not have the authority to retroactively adjust fees for previous years, we confirmed that the
department adjusted fees in accordance with the budget act for fiscal year 2008—09.
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State Mandates

Operational and Structural Changes Have Yielded Limited
Improvements in Expediting Processes and in Controlling
Costs and Liabilities

REPORT NUMBER 2009-501, OCTOBER 2009

Commission on State Mandates’ and Department of Finance’s
responses as of November 2009; State Controller’s Office response as of
December 2009

The California Constitution requires that whenever the Legislature or
any state agency mandates a new program or higher level of service for
a local entity, the State is required to provide funding to reimburse the
associated costs, with certain exceptions. The Commission on State
Mandates (Commission), the State Controller’s Office (Controller),

the Department of Finance (Finance), and local entities are the key
participants in California’s state mandate process. The Bureau of

State Audits (bureau) examined the state mandates process under

its authority to conduct both follow-up audits and those addressing
areas of high risk. To follow up on our prior audits, we reviewed the
status of the Commission’s work backlogs and assessed how processing
times had changed over the years. We also reviewed the Controller’s
efforts for using audits to identify and resolve problems in state
mandate claims. Further, we evaluated how the State’s mandate liability
had changed from June 2004 to June 2008. Finally, we assessed the
effect of recent structural changes on the state mandate process and
summarized possible ways to accomplish the process more effectively.

Finding #1: The Commission still has lengthy processing times and
large backlogs.

A test claim from a local entity begins the process for the Commission
to determine whether a mandate exists. Although the Commission’s
test claim backlog dropped from 132 in December 2003 to 81 in

June 2009, 61 test claims filed before December 2003 are still

pending. In addition, between fiscal years 2003—04 and 2008—-09, the
Commission did not complete the entire process for any test claims
within the time frame established in state law and regulations. In

fact, during this period, the Commission’s average elapsed time for
completing the process was more than six years, and between fiscal
years 2006—07 and 2008-09, the average time increased to more than
eight years. Both the test claim backlog and the delays in processing
create significant burdens on the State and on local entities. At the
state level, these conditions keep the Legislature from knowing the true
costs of mandates for years; as a result, the Legislature does not have
the information it needs to take any necessary action. Additionally,

as the years pass, claims build, adding to the State’s growing liability.

In addition, the Commission has not addressed many incorrect
reduction claims, which local entities file if they believe the Controller
has improperly reduced their claims through a desk review or field
audit. The Commission has only completed a limited number of these
claims, and consequently its backlog grew from 77 in December 2003
to 146 in June 2009. The Commission’s inability to resolve these claims
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Audit Highlights.. ..

Our review of state mandate determination
and payment processes found that:

» The Commission on State Mandates
(Commission) still has a large backlog
of test claims, including many claims
from 2003 or earlier.

» The Commission’s backlog of incorrect
reduction claims has significantly
increased and creates uncertainty about
what constitutes a proper claim.

» The high level of audit adjustments for
some mandates indicates that the State
could save money if the State Controller’s
Office filled 10 vacant audit positions.

» The State’s liability for state mandates
has grown to $2.6 billion in June 2008,
largely because of insufficient funding.

» Recent reforms that could relieve the
Commission of some of its workload have
rarely been used.

» A number of state and local entities have
proposed mandate reforms that merit
further discussion.
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leaves local entities uncertain about what qualifies as reimbursable costs. Conversely, the Commission
has processed most requests for amendments to state mandate guidelines, completing 61 of

70 requested amendments between January 2004 and June 2009. Nevertheless, it did not address an
amendment submitted by the Controller in April 2006 that requests the incorporation of standardized
language into the guidelines for 49 mandates determined before 2003. Commission staff said that
pending litigation caused them to suspend work on the boilerplate request. Although the court’s
February 2009 decision is on appeal, Commission staft have scheduled 24 mandates for review in 2009
and 25 for review in early 2010.

We recommended that the Commission work with Finance to seek additional resources to reduce
its backlog, including test claims and incorrect reduction claims. We also recommended that the
Commission implement its work plan to address the Controller’s amendment.

Commission’s Action: Partial corrective action taken.

In October 2009 the Commission adopted a plan to implement the bureau’s recommendations.

The plan includes continuing discussions with Finance regarding the Commission’s staffing needs
and the preparation of a budget change proposal for fiscal year 2011-12, contingent upon Finance
authorizing such submittals. Related to the Controller’s amendment request, the Commission says it
adopted amendments for three programs and issued draft staff analyses for 21 programs.

Finding #2: The Controller appropriately oversees mandate claims, but vacant audit positions, if filled,
could further ensure that mandate reimbursements are appropriate.

The Controller uses a risk-based system for selecting the state mandate claims for reimbursement that
it will audit, has improved its process by auditing claims earlier than in the past, has sought guideline
amendments to resolve identified claims issues, and has undertaken outreach activities to inform
local entities about audit issues. Nevertheless, continuing high reduction rates, reflecting large audit
adjustments for some mandates, indicate that filling vacant audit positions and giving a high priority
to mandate audits could save money for the State. The Controller has reduced 47 percent of the
cumulative dollars it has field-audited for all mandate audits initiated since fiscal year 2003—04, cutting
about $334 million in claims. Audit efforts were greatly aided by a 175 percent increase in audit staff
positions in the Controller’s Mandated Cost Audits Bureau (from 12 to 33) in fiscal year 2003—04.
However, the Controller was not able to take as much advantage of an additional increase of 10 staff
positions two years later, and has had 10 or more authorized field-audit positions unfilled since fiscal
year 2005—06. Given the substantial amounts involved, filling these positions to maximize audits of
mandate claims is important to better ensure that the State makes only appropriate reimbursements.

We recommended that to ensure it can meet its responsibilities, including a heightened focus on audits
of state mandates, the Controller work with Finance to obtain sufficient resources and increase its
efforts to fill vacant positions in its Mandated Cost Audits Bureau.

Controller’s Action: Partial corrective action taken.

The Controller reported that continued budget reductions have caused it to increase the number of
vacant auditor positions to 13. The Controller also said, however, that it has been working closely
with Finance to restore funding for these positions.

Finding #3: New mandate processes have been rarely used, and the State has done little to publicize
these alternative processes.

New processes intended to relieve the Commission of some of its work have rarely been used. One of
these options allows Finance and the local entity that submitted the test claim to notify the Commission
of their intent to pursue the jointly developed reasonable reimbursement methodology process (joint
process), within 30 days of the Commission’s recognition of a new mandate. In this process, Finance
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and the local entity join to create a formula for reimbursement rather than basing it on detailed actual
costs. Although Commission participation is not eliminated, the joint process greatly reduces the
Commission’s workload related to establishing a mandate’s guidelines and adopting a statewide cost
estimate. As of August 2009, the joint process had only been implemented once, and the legislatively
determined mandate process, another new process, had not generated any new mandates. Additionally,
the Commission can work with Finance, local entities, and others to develop a reimbursement formula
for a mandate (Commission process) instead of adopting guidelines for claiming actual costs in the
traditional way. Between 2005 and 2008, the Commission had to assure that reimbursement formulas
following the Commission process considered the costs of 50 percent of all potential local entities, a
standard Commission staff said was difficult to meet. Since the elimination of the 50 percent criterion,
the Commission process has been used twice as of August 2009. One factor that may be contributing
to the lack of success of the new and revised processes is the State’s limited efforts to communicate
them to local entities. In particular, we noted that as of July 2009 neither Finance nor the Commission
had provided information on their Web sites publicizing the existence of the alternative processes.

We recommended that the Commission add additional information in its semiannual report to inform
the Legislature about the status of mandates being developed under joint and Commission processes,
including delays that may be occurring. We also recommended that the Commission and Finance
inform local entities about alternative processes by making information about them readily available on
their Web sites.

Commission’s Action: Pending.

In October 2009 the Commission adopted a plan to implement the bureau’s recommendations in
fall 2009. The plan includes adding information on the status of mandates following alternative
processes in the Commission’s next report to the Legislature and developing information on
alternative processes for the Commission’s Web site.

Finance’s Action: Corrective action taken.

To provide information regarding reimbursable state mandates, including the processes for seeking
a mandate determination, Finance added links on its Web site to the Commission’s and Controller’s
Web sites.

Finding #4: A recent court case overturned revised test claim decisions.

In March 2009 a state court of appeal held that the Legislature’s direction to the Commission to
reconsider cases that were already final violates the separation of powers doctrine. The court stated
that it did not imply that there is no way to obtain reconsideration of a Commission decision when

the law has changed, but that the process for declaring reconsideration was beyond the scope of its
opinion. In April 2009 an Assembly Budget Subcommittee recognized the importance of reforming the
reconsideration process and, according to Commission staff, directed Finance, the Legislative Analyst,
and Commission and legislative staff to form a working group to develop legislation to establish a
mandate reconsideration process consistent with the court decision. Until a new reconsideration
process is established, mandate guidelines may not reflect statutory or other relevant changes. Thus, the
State could pay for mandate activities that are no longer required.

We recommended that the Commission continue its efforts to work with the legislative subcommittee
and other relevant parties to establish a reconsideration process that will allow mandates to undergo
revision when appropriate.
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Commission’s Action: Pending.

In October 2009 the Commission adopted a plan to implement the bureau’s recommendation.
The plan includes developing draft language and a legislative proposal, and submitting them to the
Governor’s Office.

Finding #5: Participants in the mandate process have proposed reforms that merit consideration.

The mandate process suffers from various problems that have motivated stakeholders to contemplate
numerous reform proposals. Some improvements have been made, but other suggestions for reform
have not. Given ongoing problems and significant costs, the State could benefit from taking a second
look at structural reforms proposed in recent years related to pre-mandate and post-mandate processes
and other issues. Proposals include creating a mandate cost review committee composed of state and
local representatives to review bills while in the legislative process, converting mandated activities

to funding sources such as block grants or categorical programs administered by state agencies, and
recasting the membership of the Commission to include more local entity appointees.

We recommended that the Legislature, in conjunction with relevant state agencies and local entities,
ensure the further discussion of reforms.

Legislative Action: Unknown.

We are not aware of any legislative action at this time.
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Department of Finance
Investigations of Improper Activities by State Employees,
July 2008 Through December 2008
ALLEGATION 12008-0633 (REPORT 12009-1), APRIL 2009 Investigative Highlight .. .

Department of Finance’s response as of April 2009 The Department of Finance saved a vacant

Our investigation revealed a sequence of events indicating that the position by transferring an employee from
Department of Finance (Finance) improperly kept a vacant position one position to another.

from elimination; thus, it circumvented a state law intended to abolish
long-vacant positions.

Finding: Finance circumvented state law and improperly prevented a
vacant position from being abolished.

During the seven month period from June 2006 through January 2007,
three Finance employees occupied one position at various times.
However, this position was not filled by anyone for a full five-month
period from July through November 2006. Had the position remained
unfilled through December 31, 2006, it would have been deemed
vacant according to California Government Code, Section 12439, and
therefore would have been abolished. However, based on our review
of employment records from the State Controller’s Office (Controller),
Finance manually keyed Employee B’s transfer into this position on
December 21, 2006, and made it effective December 1, 2006. Finance
then transferred Employee B to another unit on January 17, 2007.
Employee B informed us that he requested the transfer to another
unit in January 2007, but he was not aware he had been transferred

to the vacant position in December 2006. Finance appointed another
employee, Employee C, to the vacant position on January 18, 2007.
When Finance manually keyed in Employee B’s transfer into this
position effective December 1, 2006, for a period of 49 days, it
prevented the position from being abolished by the Controller. As a
result, Finance circumvented state law governing the abolishment of
vacant positions.

To ensure the laws governing vacant positions are followed, we
recommended that Finance transfer employees from one position to
another only when there is a justified business need.

Finance’s Action: Corrective action taken.

Finance issued a memoranda to its executive management and

its chief of human resources to stress the importance of strict
compliance with the law governing vacant positions and to require
that any circumvention of this law be reported to its management.
Finally, Finance issued a counseling memorandum to the manager
who directed staff to move an employee in order to save the
vacant position.
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Department of Insurance

Former Executive Life Insurance Company Policyholders
Have Incurred Significant Economic Losses, and
Distributions of Funds Have Been Inconsistently Monitored
and Reported

REPORT NUMBER 2005-115.2, JANUARY 2008

California Insurance Commissioner’s, California Department of
Insurance’s and the Conservation and Liquidation Office’s responses as
of January 2009

The Joint Legislative Audit Committee (audit committee) directed the
Bureau of State Audits to review the California Department of
Insurance’s (department) management of the Executive Life Insurance
Company Estate (ELIC estate) and related litigation. Specific audit
objectives included the following:

+ Analyze the funds paid into and out of the ELIC estate since
April 11, 1991.

+ Determine how much money policyholders have received.

+ Determine the percentage of policyholders who have received
all of the payments they would have received if ELIC had not
become insolvent.

+ Determine the amount policyholders will receive in the future.

+ Determine how the department has used the litigation proceeds
that it has received, including payments made to policyholders, the
national guaranty organization, and others.

« Determine the percentage of the department’s projected $4 billion
loss to policyholders that was recovered by litigation including
settlements, relating to the ELIC estate, after subtracting amounts
distributed to policyholders and the national guaranty organization
and others.

Finding #1: The California Insurance Commissioner (commissioner) has
not consistently ensured that Aurora National Life Assurance Company
(Aurora) complies with ELIC agreements.

The commissioner entered into agreements specifying how ELIC’s
insurance policies would be transferred to Aurora, how the former
ELIC policies would be restructured, and how assets that remained
under the commissioner’s control and future litigation proceeds that he
received would subsequently be distributed to policyholders.

The commissioner, Aurora, and the National Organization of Life
and Health Insurance Guaranty Associations (national guaranty
organization) are party to the ELIC agreements.

February 2010

Audit Highlights . ..

» When the California Insurance
Commissioner (commissioner) conserved
the Executive Life Insurance Company
(ELIC) on April 11, 1991, he reported
the company’s assets to be $8.8 billion.
Later, losses from the liquidation of
ELIC investment securities reduced
this amount by $1.3 billion. Through
December 31, 2006, the remaining
$7.5 billion has been increased by
investment income, litigation proceeds,
and other income, resulting in
$10.2 billion in total available assets.

» Of the $10.2 billion, the commissioner
transferred $6.7 billion to Aurora
National Life Assurance Company for use
in its role as successor insurer to ELIC and
to pay policyholders who did not continue
with the company. The commissioner
has paid a total of $2.7 billion to
policyholders and other beneficiaries of
the estate and has used $528 million for
administering the ELIC estate.

» About $325 million remained in the
estate as of December 31, 2006. In
2007 the commissioner transferred
$311 million of these remaining funds
to Aurora, most of which it reports as
disbursed to policyholders and others
in October 2007.

» In August 2005 the department estimated
policyholder losses at $936 million, which
equates to policyholders recovering
90 percent of their original policy rights.

continued on next page.. ...
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» Including factors not considered by the
department, we estimated policyholder
economic losses of $3.1 billion as
of August 2005, with policyholders
recovering 86 percent of their expected
ELIC account values.

» The commissioner has not consistently
monitored, reported on, or accounted
for the distribution of the assets of the
ELIC estate.

Key provisions of the ELIC agreements require Aurora to add

interest to the funds it receives from the ELIC estate; calculate
distributions to policyholders who opted to continue coverage with
Aurora (opt-in policyholders) and other ELIC estate beneficiaries, such
as the national guaranty organization, according to complex formulas;
and determine the amount of ELIC funds that it pays to third-party
companies that offset some policyholders’ losses.

The commissioner, as trustee of the ELIC estate, has not consistently
ensured that Aurora adds the proper amount of interest to the funds
it receives from the ELIC estate, or that it accurately calculates the
amounts that it distributes to policyholders and others based on
provisions in the ELIC agreements. Between September 1993, when
Aurora assumed ELIC’s policies, and October 2007, one external
examination has been conducted, and an internal examination by
the commissioner’s Conservation and Liquidation Office (CLO) is

in the process of being conducted, to verify Aurora’s compliance
with some of the provisions of the ELIC agreements. However, the
commissioner did not monitor other distributions that occurred
from 1998 through 2006 for such compliance and therefore cannot
provide policyholders and others the same level of assurance that the
$225 million Aurora distributed during this period of time was handled
in accordance with the ELIC agreements.

To increase assurance that Aurora follows key provisions in the ELIC
agreements, we recommend that the commissioner seek the right to
review Aurora’s future distributions of ELIC estate funds and review
those distributions to ensure that it adds the proper amount of interest
to the funds, and distributes the funds correctly.

Commissioner’s Action: Corrective action taken.

The CLO sent a written request seeking the right to review future
distributions to Aurora and the national guaranty organization on
February 27, 2008. Although discussions with Aurora continue,
Aurora has not made a commitment to fulfill the CLO’s request.
There have been no subsequent distributions for the CLO to review.
Future distributions, if any, are dependent on the outcome of
pending litigation.

Finding #2: Managers of the ELIC estate have not consistently reported
on the disposition of ELIC’s assets.

During the period from 1990, before the commissioner conserved
ELIC, through 2006, we found that there is a lack of available
information on ELIC’s operations and the disposition of ELIC’s assets.
The commissioner has assigned various parties the responsibility of
managing the ELIC estate since he conserved ELIC in April 1991. We
found that the level of information varied depending on the entity
managing the estate or trust at the time. Some of the reports that are
either authorized by the insurance code or required by individual trust
agreements have not been produced, and audits of the ELIC estate
have not been consistently performed. Similarly the extent of audited
financial statements available showing the disposition of ELIC’s assets,
including the receipt and distribution of ELIC funds, is related to
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which entity was managing the estate. We found that audited financial statements were not available
during the 1991 through 1993 period, and while the ELIC estate was extensively audited during the
1994 through 1996 period, it has not been consistently audited since 1997. Overall, inconsistent
reporting has contributed to a lack of information available to former ELIC policyholders and other
parties who have an interest in the ELIC estate.

In order to ensure that information is available to policyholders and other parties interested in the
disposition of ELIC’s assets, we recommended that the commissioner, as soon as practical after the end
of each year and upon the termination of any trust, complete a report that includes the assets and
liabilities; the amount of all distributions, if any, made to the trust beneficiaries; and all transactions
materially affecting the trust and estate.

Commissioner’s Action: Corrective action taken.

The CLO has placed summarized financial information along with a brief narrative of the ELIC
estate and grantor trusts for the year ended December 31, 2007, and December 31, 2008, on its
Web site. The CLO will continue to update this information after the end of each year.

Finding #3: Managers of the ELIC estate have not consistently audited the estate.

In settling the ELIC estate, the commissioner established a series of trusts to receive and distribute
funds to policyholders. Auditing requirements have been met for some of the trusts but not for
others. For example, the consolidated audits performed of the ELIC estate from 1997 to 2000 are not
comprehensive, and no audits were performed from 2001 to 2004. The purpose of the audits is to
ensure that reported financial information is accurate.

By not producing the audits, the commissioner had no way to ensure that ELIC’s financial statements
were accurate and further reduced the amount of publicly available information on the disposition of
the ELIC estate’s assets.

In 2006 the CLO’s chief financial officer requested the Department of Finance (Finance) to conduct a
separate review of the ELIC estate and each of its trusts covering the 2005 and 2006 period. He stated
that he plans to continue these reviews yearly until the trusts are closed.

In order to ensure that the financial information reported by the CLO is accurate, we recommended
that the commissioner continue the practice of auditing the ELIC estate, and any trusts that remain
open, on a periodic basis as implemented by the current chief executive officer in 2006.

Commissioner’s Action: Corrective action taken.

Finance’s reviews for the year ended December 31, 2007, and December 31, 2008, have been
completed and are available on the CLO’s Web site. The CLO will continue the practice of having
Finance auditors review the ELIC estate and grantor trusts.

Finding #4: Inconsistent accounting practices and inconsistent availability of supporting documents
hinder a complete accounting of the ELIC estate.

Since ELIC was first conserved in 1991, a variety of methods have been used to account for the

estate. For example, from 1991 to 1993, the available financial information is primarily contained in
unaudited financial statements prepared by outside contractors and unaudited financial statements
included in the annual report to the governor. For the 1994 to 1996 period, audited financial statements
exist for the various trusts; however, for the ELIC estate in 1994, only a balance sheet was included

in the audit report. Financial reporting was not consistent from 1997 through 2006. For example,

in 1998 a $75 million indemnity payment was paid to Aurora pursuant to the rehabilitation plan.
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While the 1998 ELIC Trust audit reports a $55.5 million expense for its portion of this amount, the
CLO'’s general ledger does not report a $19.5 million expense for the remaining portion that it paid
from the ELIC estate. Additionally, the cash-flow statements prepared from 1991 through 1996 were
not prepared during the period from 1997 through 2006.

Various trust agreements identify the recipients of ELIC estate distributions as opt-in and opt-out
policyholders, Aurora, and the national guaranty association. Although the notes to the financial
statements for the 1994 to 1996 period identified the amount of funds paid to opt-in and opt-out
policyholders and refer to opt-in and opt-out accounts, the CLO accounting system does not maintain
separate accounts to record distributions to these recipients. In addition, it does not maintain separate
accounts to record payments made to the national guaranty organization or Aurora. Although there

is no specific requirement for structuring the accounting records, maintaining subsidiary accounts
that separately track payments to each category of trust recipient would aid the timely reporting of
payments to recipients of ELIC estate distributions.

The lack of maintaining separate accounts for tracking the payments made to the four recipients of the
trusts may have contributed to the delayed identification of a $90 million posting error to the CLO
general ledger distribution account in 1997 and a $62 million posting error to the CLO general ledger
distribution account in 2002, which the CLO did not correct until September 2007. Another reason that
the distribution account errors may not have been promptly identified during the 1997 through 2006
period is that, although the CLO reconciles its cash account to subsidiary databases for distributions

to maintain control of cash, it did not reconcile the distributions reported in its general ledger to the
subsidiary databases in order to maintain control for correct financial reporting.

In order to ensure that it accurately records distributions in its primary accounting system, and ensure
correct financial reporting, we recommended that the CLO periodically reconcile the distributions
reported in its general ledger to its subsidiary databases.

Commissioner’s Action: Corrective action taken.

The commissioner stated that the CLO will continue its practice of reconciling distributions

to the Trust Administration System subsidiary databases and to the general ledger, and stated
that the CLO has reformatted the financial presentation of the ELIC financial statements and has
established separate accounts in the ELIC estate general ledger for each future distribution.
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California Unemployment Insurance
Appeals Board

Its Weak Policies and Practices Could Undermine
Employment Opportunity and Lead to the Misuse of
State Resources

REPORT NUMBER 2008-103, NOVEMBER 2008

California Unemployment Insurance Appeals Board'’s response as of
November 2009

The California Unemployment Insurance Appeals Board (appeals
board) is a quasi-judicial agency created in 1953 to conduct hearings
and issue decisions to resolve disputed unemployment and disability
determinations and tax-liability assessments made by the Employment
Development Department. The appeals board is overseen by a
seven-member board or its authorized deputies or agents. The Joint
Legislative Audit Committee (audit committee) requested that the
Bureau of State Audits review the appeals board’s hiring, procurement,
and administrative practices. Specifically, the audit committee asked
that we review and evaluate the appeals board’s hiring policies

to determine whether its policies and procedures comply with
applicable laws and regulations. In addition, the audit committee
asked us to examine a sample of hires, promotions, and transfers to
determine if each one complied with applicable laws, regulations,
policies, and procedures.

The audit committee also requested that we determine the prevalence
of familial relationships among appeals board employees, to the
extent possible. In addition, we were asked to determine whether

the appeals board’s processes for handling grievances and equal
employment opportunity (EEO) complaints are set up in a manner
that allows employees to avoid the fear of retaliation. Furthermore,
the audit committee asked us to review and evaluate the appeals
board’s procurement practices for office space, furniture, and other
administrative purchases to ensure that they align with applicable laws,
regulations, and appeals board policies. Finally, the audit committee
asked us to review the appeals board’s use of state property such as
vehicles and fuel cards and determine whether such use is reasonable
and allowable per applicable laws.

Finding #1: Although the appeals board’s prehiring process identifies
eligible candidates, managers did not consistently document the
reasons for their hiring decisions.

We determined that the appeals board’s prehiring process generally
ensures that individuals it hires, promotes, and transfers are eligible
for their positions. However, hiring managers were not always able

to consider all of the applicants for a given position because of a
freeze on outside hires. In addition, managers did not consistently
document each of the steps in the hiring process or their reasons for
hiring a particular candidate, making it difficult for an outside party to
understand why the appeals board selected particular candidates. For
example, there was no evidence that managers conducted interviews

February 2010

Audit Highlights . ..

Our review of the California Unemployment
Insurance Appeals Board's (appeals board)
hiring, procurement, and administrative
practices found that:

» Hiring managers were not always
allowed to consider all applicants for
a given position because of a freeze on
outside hires.

» Hiring managers did not consistently
document their reason for hiring a
particular candidate.

» Nearly half of the employees who
responded to our survey believed that the
appeals board’s hiring and promotion
practices were compromised by familial
relationships or employee favoritism.

» The appeals board cannot currently
enforce its new nepotism policy on
persons who are not currently employed
by the appeals board because the new
policy should have been submitted to the
State’s Office of Administrative Law for
approval as a regulation.

» Employees submitted few equal
employment opportunity (EE0)
complaints or grievances during roughly
the past five years, and 40 percent of
employees responding to our survey
indicated that they would have some fear
of retaliation from their supervisors or
upper management if they were to file
either EEQ complaints or grievances.

continued on next page. ..
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» Certain weaknesses in the appeals board'’s
controls over travel expenses prevent it
from demonstrating the business purpose
of some travel expenses and resulted in
some questionable costs that may need to
be recovered.

» The appeals board expends
approximately $5,000 per month
for parking spaces, but it has not
established any procedures to ensure
that these spaces are only used for
appropriate purposes.

for some hires, most notably when hiring two former board members
as administrative law judges. Consequently, the appeals board is
vulnerable to allegations that its hiring decisions are unfair and that
employment opportunities are not afforded to all candidates.

To better ensure that its hiring decisions are fair and that employment
opportunity is afforded to all eligible candidates, and to minimize
employees’ perceptions that its practices are compromised by familial
relationships or employee favoritism, we recommended that the
appeals board do the following:

+ Prepare and formally adopt a comprehensive hiring manual
that incorporates the State Personnel Board’s guidelines and that
specifically directs hiring managers to do the following:

+ Conduct and score hiring interviews using a structured interview
format and a corresponding rating scale, and benchmark answers
that describe the responses that reflect each level of performance
on the rating scale.

+ Maintain documentation of each of the steps in the hiring process
for at least two years. For example, managers should maintain all
applications received from eligible applicants and should preserve
notes related to interviews and reference checks.

» Forward a memo to the appeals board’s personnel services unit
that documents the results of the hiring process, including the
names of the candidates interviewed, the dates of the interviews,
the names of the individuals on the interview panel, and the
panel’s selection, along with an explanation of why that candidate
was chosen. After the appeals board approves hiring the selected
candidate, the personnel services unit should maintain this memo
for a period of two or more years so that it can demonstrate that
the hiring process was based on merit and the candidate’s fitness
for the job.

+ Before implementing another soft hiring freeze, the appeals
board should carefully consider whether the projected budgetary
advantages outweigh the risk that it may not hire the strongest and
most qualified candidates during any such freeze.

Appeals Board’s Action: Corrective action taken.

The appeals board issued a new hiring guide in January 2009,

which prescribes the use of an interview format, rating scale, and
benchmark answers. The guide also instructs that the recruitment
file shall be maintained for two years. In addition, the appeals board
created a request-for-hire form, which requires the hiring office to
obtain and document appropriate approvals and to include on the
form the following information: the number of applications received
for the position; the number of applicants interviewed; whether an
official personnel file was reviewed, references contacted, and if the
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employee is related to an appeals board employee; and an explanation of why the proposed hire is
the most qualified candidate. The appeals board asserts that this form will be maintained with the
position action package in its personnel services unit for five years.

Furthermore, the appeals board reports that it agrees that before implementing another soft hiring
freeze for budget reasons, it will consider whether the projected budgetary advantages outweigh the
risk of possibly not hiring the most qualified candidates. The appeals board also agrees that it will
present this option to the board members for their consideration since it would have an impact on
the budget, and the board members have the responsibility for adopting and approving the budget.

Finding #2: The appeals board has recently sought to establish certain restrictions over the hiring of
former board members and relatives.

The appeals board hired a former board member as a full-time permanent administrative law judge in
December 2004, apparently without interviewing other qualified applicants. This individual had passed
the administrative law judge civil service exam, making him eligible for the position, and we do not
doubt that prior board service gave him unique insights into how unemployment insurance cases ought
to be decided. However, the appeals board’s past practice of hiring board members for civil service jobs
could undermine its employees’ faith in the civil service selection process.

Notwithstanding, the appeals board recently adopted a policy prohibiting the hiring of a board
member into any civil service position at the appeals board for a period of one year from the last

day of that individual’s term as a board member. We believe this policy would mitigate the potential
conflict of interest inherent in hiring board members as civil servants. However, the appeals board
cannot currently enforce this policy because, according to our legal counsel, it is actually a regulation
that should have been submitted to the State’s Office of Administrative Law for approval. Specifically,
the Administrative Procedures Act requires a state agency to submit proposed regulations to the Office
of Administrative Law for legal review and public comment if the proposed regulation applies to people
or entities outside the agency. Generally, regulations that have not been subjected to this process are
considered to be “underground regulations” that cannot legally be enforced. Moreover, a person may
bring a lawsuit to have a court declare an underground regulation invalid.

We also found that familial relationships among appeals board employees appear to have a negative
impact on many employees’ perceptions of their workplace. For example, one-fourth of the employees
who responded to a survey that we sent to all 639 employees and seven board members working

as of April 2008, indicated that their supervisor or manager was related to another appeals board
employee, and nearly half of responding employees believed that hiring and promotion practices were
compromised by familial relationships or employee favoritism. Moreover, over a third of respondents
indicated that familial relationships have a negative effect on supervision, security, or morale and/or
created potential conflicts of interest. The appeals board recently adopted a more restrictive nepotism
policy specifying that it retains the right to refuse to appoint a person to a position when doing so
might create an adverse impact on supervision, security, or morale or involves a potential conflict of
interest. However, the appeals board cannot currently legally enforce its new nepotism policy against
persons not presently employed by the appeals board because it constitutes an underground regulation.

We recommended that the appeals board rescind its recently adopted, but legally unenforceable, policy
that prohibits hiring a board member into any civil service position at the appeals board for a period of
one year from the last day of that individual’s term as a board member. Likewise, it should not enforce
its new nepotism policy against persons not presently employed by the appeals board. Because both of
these policies affect persons outside of the organization, the appeals board should submit new versions
of these regulations to the Office of Administrative Law for approval.
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Appeals Board’s Action: Partial corrective action taken.

In an October 2009 board meeting, the appeals board approved proposed regulations to mitigate the
potential conflicts of interest inherent in hiring former board members as appeals board civil service
employees. In the same meeting, the board also approved proposed regulations that would extend its
nepotism policy to persons not currently employed by the appeals board. The appeals board reports
that both proposed regulations are currently working their way through the adoption process and
anticipates implementing these regulations in March or April 2010, depending on the timing of their
approval by the Office of Administrative Law.

Finding #3: Many surveyed appeals board employees reported fearing retaliation if they filed EEO
complaints or grievances.

The appeals board’s EEO complaint process and grievance process are designed to mitigate the threat
of retaliation by allowing employees to file or appeal EEO complaints or grievances with designated
personnel and outside agencies instead of their direct supervisors. However, appeals board data
indicate that employees filed just 14 formal EEO complaints and 10 formal grievances over roughly
the last five years. The fact that employees filed few EEO complaints or grievances was confirmed

by our survey. Of the employees responding to our survey, only 2 percent indicated that they had
ever filed an EEO complaint, with 5 percent indicating that they had ever filed a grievance. In fact,

40 percent of responding employees indicated that they would have some fear of retaliation from
their supervisors or upper management if they were to file either an EEO complaint or grievance. The
survey also indicated that the degree of fear varied depending on employees’ work location, position,
and tenure with the organization. Moreover, 11 percent of survey respondents were not aware of the
appeals board’s EEO policy and 23 percent of respondents indicated that they were not aware of how
to file a grievance. Thus, we believe the appeals board could do a better job of informing employees
of the grievance process and EEO complaint process and explaining that they both include specific
protections from retaliation.

To ensure that employees understand their right to file either an EEO complaint or grievance, and to
reduce any associated fear of retaliation, we recommended that the appeals board notify employees
annually of its EEO complaint process and grievance process, including the protections from
retaliation included in both. For example, the appeals board should remind employees that they could
pursue either EEO complaints or grievances with certain outside entities, especially if they believe
they may have been retaliated against. The appeals board should also update its employee handbook to
better emphasize these processes and procedures, and consider conducting training in this area on a
periodic basis.

Appeals Board’s Action: Corrective action taken.

In January 2009 the appeals board issued a memo to all employees informing them of the EEO
complaint and grievance process. The memo also notified employees that the appeals board had
updated its intranet site to contain more detailed information about these processes, including the
policy statements, a list of EEO counselors, and complainant rights. Finally, the appeals board reports
that it provided EEO and grievance training in January 2009, and placed a copy of the training
curriculum on its intranet site.

Finding #4: Weak controls over travel expenses have led to the questionable use of state resources.

Although the appeals board has developed travel policies and procedures and included them in a
travel manual, its manual does not include some important controls over employee travel expense
reimbursements. For example, it does not require supervisors to preapprove an employee’s travel
plans, nor does it explicitly require supervisors to subsequently review an employee’s travel claim to
ensure that the travel is in the State’s best interest. In addition, the appeals board’s travel manual does
not provide guidance to employees on how to establish a headquarters designation. We also found
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that employees did not always adequately document the business purpose of their travel. Specifically,
when we reviewed a sample of 20 travel expense reimbursements from January 2006 to January 2008,
we found that supervisors approved each of the underlying travel claims; however, for seven of these
payments, totaling $8,942, the supporting documents did not adequately state the business purpose of
each trip. In addition, the appeals board’s former executive director, who received three of the 20 travel
payments in our sample, was reimbursed for travel that did not always appear to be in the State’s

best interest. We noted eight instances in which the appeals board reimbursed the former executive
director for lodging costs that exceeded the State’s allowed rates, including one occurrence for which
it reimbursed him $259 for the cost of staying one night at the Omni Hotel in San Diego, when the
maximum standard rate allowed for this area was $110.

Furthermore, we found that the appeals board may have inappropriately reimbursed the former
executive director for expenses that appear to be associated with commuting between his home and
headquarters, because the location of his headquarters is in question. The former executive director’s
three travel payments totaled $6,311, and we found that $2,233, or 35.4 percent, of these costs were
for travel between Oakland, the headquarters location he designated on his travel claims and the

city in which his residence is located, and Sacramento. In reviewing the former executive director’s
supporting documents related to these three travel payments, we also noted that the State paid rental
car companies approximately $977 for his use of rental cars to travel between Oakland and Sacramento.
Although the former executive director designated the Oakland field office as his headquarters on
the travel claims we reviewed, his employee history and other forms in his personnel file showed that
his position was located in Sacramento County. Since the Department of Personnel Administration
(Personnel Administration) regulations generally define headquarters as the place where an employee
spends most of his or her workdays or where the employee returns upon completion of a special
assignment, and because it appears that Sacramento was the former executive director’s proper
headquarters designation, we question whether he should have been reimbursed for travel from
Oakland to Sacramento.

To ensure that employees are reimbursed only for appropriate and authorized travel expenses, we
recommended that the appeals board strengthen its travel policies and procedures by requiring
supervisors to preapprove employees’ travel plans and to subsequently review their travel expense
claims to ensure that all travel is in the State’s best interest. In addition, it should update its travel
manual to provide guidance to employees on how to properly designate their headquarters location.
Furthermore, the appeals board should ensure that employees are reimbursed only for those lodging
costs that comply with Personnel Administration’s regulations.

Finally, we also recommended that the appeals board review travel-related payments it made to its
former executive director from the date of his appointment as executive director/chief administrative
law judge in November 2000, to determine whether those payments were reasonable and allowable. To
the extent that the appeals board identifies travel reimbursements that do not comply with regulations
established by Personnel Administration, it should seek recovery from the former executive director.

Appeals Board’s Action: Corrective action taken.

In December 2008 the appeals board updated its travel manual to require employees to obtain prior
approval from their supervisor for any travel plans. In addition, the appeals board now requires
supervisors to audit their employees’ travel claims to determine the necessity, reasonableness,
validity, completeness, and accuracy of the travel expenses. Furthermore, the appeals board
updated its travel manual to include guidance to its employees on how to properly designate their
headquarters location. Finally, the appeals board posted its new travel manual on its intranet.
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The appeals board reports that it conducted a thorough review of the travel-related payments it
made to its former executive director. In an October 2009 meeting, the board determined in a closed
session that there was no wrongdoing by the former executive director, that he had followed all rules
and procedures for filing travel claims, and had relied upon both the board and the Employment
Development Department’s approval of those claims. The board voted unanimously that it would not
seek any reimbursement.

Finding #5: Although the appeals board appears to comply with state leasing and purchasing
requirements, it needs to adopt controls over its paid parking spaces.

The appeals board appears to comply with state leasing and purchasing requirements when it acquires
office space, furniture, and equipment. In addition, we found that the appeals board’s use of three leased
state vehicles and associated fuel cards appears reasonable and allowable. However, during our review
of the lease agreements and discussions with the appeals board, we noted that the appeals board pays
for parking spaces at various locations. Specifically, the appeals board maintains a total of 35 parking
spaces at a cost of approximately $5,000 per month at its offices in Oakland, San Francisco, Los Angeles,
Inglewood, and Sacramento. According to the acting executive director, the paid parking spaces were
initially intended to accommodate state vehicles, visiting Employment Development Department staff
who are attending hearings, and claimants. However, the appeals board leases only three state vehicles,
one each for the Sacramento, Orange County, and San Diego field office locations. In addition, the
acting executive director is not aware of any appeals board policies or procedures governing the use of
these paid parking spaces. Without such controls, the appeals board has little assurance that these paid
parking spaces are being used for their intended purposes, and that employees are not inappropriately
using them to park their privately owned vehicles at their headquarters.

We recommended that the appeals board develop and implement procedures to ensure that its paid
parking spaces are used only for authorized purposes, and that employees are not inappropriately using
them to park their privately owned vehicles at their headquarters.

Appeals Board’s Action: Corrective action taken.

In January 2009 the appeals board issued new employee parking procedures to ensure that its paid
parking spaces are only used for authorized purposes. In addition, the appeals board reports that it
subsequently cancelled most of its paid parking spaces.

Finding #6: The appeals board does not adequately account for its information technology and
communications equipment (IT equipment).

The appeals board cannot currently account for all of its IT equipment. According to the Employment
Development Department’s data, the appeals board spent nearly $2 million on such equipment from
July 2005 through March 2008. At the request of the acting executive director, the appeals board
completed a limited IT equipment survey in February 2008. According to the acting executive director,
the survey revealed that the appeals board was unable to determine with certainty the location of some
of its IT equipment, including computers, cell phones, and personnel digital assistant devices (PDAs).
For example, the survey indicated that the appeals board could not account for 10 of the 61 computers
that its asset management records indicated were located at employee residences. These computers are
used by appeals board staff, such as administrative law judges and typists, who have the ability to work
from their homes when reviewing cases or typing decisions. Because the appeals board does not have
accurate data on the number of computers, cell phones, and PDAs it possesses, it cannot appropriately
gauge when it needs to make additional purchases of these items. In addition, the appeals board runs
the risk that such I'T equipment could be lost, stolen, or misused.

We recommended that the appeals board take steps to resolve the discrepancies between the IT
equipment identified in its survey results and its asset management records.
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Appeals Board’s Action: Corrective action taken.

The appeals board reports that the statewide physical inventory of all its IT equipment was
completed on December 30, 2009. The appeals board asserts that, with few exceptions,
inconsistencies between the physical inventory and its asset management records were resolved. In
addition, the appeals board states that it is in the process of assigning all IT equipment to the IT unit,
which will then be tracked using a new electronic IT asset management system.
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Children’s Hospital Program

Procedures for Awarding Grants Are Adequate,
but Some Improvement Is Needed in Managing
Grants and Complying With the Governor’s Bond
Accountability Program

REPORT NUMBER 2009-042, MAY 2009

California Health Facilities Financing Authority’s response as of
November 2009

The Children’s Hospital Bond Act of 2004 (2004 act) established the
Children’s Hospital Program (program) and authorized the State to
sell $750 million in general obligation bonds to fund it. The purpose
of the program is to improve the health and welfare of California’s
critically ill children by funding capital improvement projects for
qualifying children’s hospitals. The California Health Facilities
Financing Authority (authority) is authorized by the 2004 act to award
grants for the purpose of funding eligible projects. The 2004 act also
states that the Bureau of State Audits may conduct periodic audits to
ensure that the authority awards bond proceeds in a timely fashion
and in a manner consistent with the requirements of the 2004 act, and
that grantees of bond proceeds are using funds in compliance with
applicable provisions.

Finding #1: The authority does not always ensure that it receives
interest earned on advances of program funds to grantees.

The authority’s regulations state that children’s hospitals not within the
University of California (UC) system may receive advances of program
funds, and the authority is required to recover any interest earned

on these advanced funds by reducing subsequent disbursements.
However, the authority does not always comply with this requirement.
For example, we noted that the authority did not recover interest

from two hospitals, totaling more than $34,000, even though

the two hospitals reported the interest earnings to the authority.
According to the authority’s program manager, the authority should
be recovering such earned interest, and it plans to do so by reducing
future grant disbursements to the two hospitals by the amount of the
interest earnings.

In addition, although the authority’s grant agreements with children’s
hospitals require that the grantees establish separate bank accounts

or subaccounts for grant funds and provide to the authority copies of
all statements for these accounts, the authority has not ensured that
hospital grantees not in the UC system submit all bank statements.
Periodic collection of these bank statements would assist the authority
in identifying interest that may have been earned, allowing it to credit
this interest against future disbursements or to collect the interest from
the hospitals.

Finally, the authority’s current regulations do not require that grantees
deposit advanced grant funds in an interest-bearing account, although
some grantees have done so. Given the amount of bond proceeds
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Audit Highlights . ..

Our review of the administration and use of
bond proceeds from the Children’s Hospital
Bond Act of 2004 (2004 act) revealed

the following:

» The 2004 acts restrictive requirements
limit the number of hospitals that can use
the funds.

» The California Health Facilities Financing
Authority (authority) did not always
recover interest earnings on funds paid
to the hospitals in advance of actual
expenditures—we identified more than
$34,000 of interest due to the State.

» The authority’s requlations do not require
grantees that are not in the University
of California system to deposit fund
advances in interest bearing accounts.

» The authority has not finalized and
implemented procedures to close out
program grants.

» Although the authority desires to
voluntarily comply with the governor’s
2007 executive order regarding
accountability for bond proceeds, it is
uncertain of its timeline to do so.
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earmarked for hospitals not in the UC system, the potential interest earnings on funds advanced to
grantees may be significant. According to the program manager, he knows of no legal prohibition
against such a requirement and intends to seek an opinion from the program’s staff counsel.

We recommended that the authority verify that it has the legal authority to require grantees that are not
in the UC system to deposit grant funds paid in advance of project expenditures in an interest bearing
account and, if it has such authority, require that grantees earn interest on grant funds. In addition, the
authority should develop and implement procedures to ensure that it promptly identifies and collects
interest earned on those advances.

Authority’s Action: Partial corrective action taken.

According to the authority, its legal counsel advised that there are no legal impediments to requiring
hospitals not in the UC system to establish interest bearing accounts. As such, the authority
indicated it formed a working group, which has met, to determine how best to implement this
recommendation. The authority decided it is not going to pursue regulations at this time, but is

now advising grantees to establish interest-earning accounts. However, the authority indicated that
it has internally agreed to remain flexible in this area in that, to the extent a grantee demonstrates
extenuating circumstance to justify the use of noninterest bearing accounts, it will consider their
position on a case-by-case basis.

The authority also indicated that currently it has procedures in place to identify and collect interest
earned on advances, but takes note of our recommendation to ensure these tasks are performed

as promptly as possible. It reiterates that prior to the final disbursement for a grant award, the
authority’s staff will review bank statements for the dedicated account and direct the grantee to remit
interest generated by grant disbursements for that award. We are concerned with the authority’s
response, because it made these same statements in its response at the time we published our report
in May 2009; however, as we indicated in our report, the authority’s procedures were not effective

to ensure that it collects all bank statements and promptly collects interest earnings on advances of
grant funds.

Finding #2: The authority has not promptly and effectively closed out grants for completed projects.

The authority has not yet finalized and implemented procedures to close out program grants. Although
it has received some documentation from grantees regarding project completion, it does not ensure that
all required information is received and has not determined all the steps it needs to perform to close
out grants after projects are completed. The authority’s regulations contain requirements for completed
projects that include items such as a certification that the project is complete and documentation
clearly showing that grant awards do not exceed the cost of the project. The authority has developed

a checklist to use in gathering and evaluating information regarding completed projects. However,

the authority does not always promptly complete the checklist. In addition, the checklists showed no
evidence of review by program management. One of the items not completed on the checklist was
whether the grantee provided a final report referred to as the Completion Certificate and Final Report.
The authority requires grantees to submit this report to document, under penalty of perjury, the uses
of funds expended on the project; estimated total cost of the project; interest earned on advanced grant
funds; whether the hospital received a notice of completion for the project; the results of the project
and the performance measures used; and any follow-up implementation actions such as equipment,
staffing, or licensing. At the time of our fieldwork, March 2009, the authority still had not received a
Completion Certificate and Final Report from two hospitals even though their projects had completion
dates of October 2007 and September 2008.

Finally, according to the program manager, the authority may need to take additional steps to achieve
final closeout of the grants for completed projects, however, the authority has not yet identified the
additional steps it would need to take to officially close out an award.
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We recommended that to ensure that the authority meets the objectives contained in the program
regulations for the completion of grant-funded projects, including obtaining certification that projects
are completed and grants do not exceed project costs, it should take the steps necessary to ensure that it
promptly executes its project completion checklist, determines any additional steps it needs to perform
to close out grants, and finalizes and implements the necessary steps to ensure that grant closeout
procedures are followed.

Authority’s Action: Partial corrective action taken.

The authority indicates that it believes it is and has taken all reasonable steps necessary to verify
completion of a project and to close out grants. However, it stated that to further enhance its
closeout procedures, in addition to the use of a project completion checklist, the authority has
developed and implemented a standard letter to grantees, as well as a standard memorandum-to-file,
to be written upon the completion of the requirements for each grant award in order to memorialize
the finality of a grant award and that all grant requirements have been met. Again, we are concerned
with the authority’s response because, although it indicates it enhanced its close-out procedures, it
does not address whether it is now promptly completing its project completion checklist.

Finding #3: The authority is uncertain of its timeline to voluntarily implement the governor’s bond
accountability program.

Although the authority is not required to comply with the governor’s January 2007 executive order
regarding accountability for bond proceeds, according to the program manager, the authority desires
to voluntarily comply with the bond accountability standards and is working with the Department of
Finance (Finance) to implement the executive order. We believe that the information required by the
executive order regarding the use of the bond proceeds will benefit interested members of the public.
However, the authority’s program manager indicated that he is uncertain whether the authority has
sufficient staff time available to ensure compliance in the near future. He stated that even though the
authority plans to hire one additional staff member, a considerable amount of time and effort will

be needed to address existing program needs, as well as to implement the additional funding for the
children’s hospital program authorized by the voters in November 2008.

We recommended that since the authority has decided it desires to comply with the governor’s
executive order to provide accountability for the use of bond proceeds, it should develop and submit

to Finance an accountability plan for its administration of the program bonds. In addition, it should
take the necessary steps to periodically update Finance’s bond accountability Web site to provide public
access to information regarding its use of the bond proceeds.

Authority’s Action: Partial corrective action taken.

According to the authority, it has submitted a proposed bond accountability plan to Finance for

its review and, currently, the authority is waiting for a response from Finance. Additionally, the
authority stated that it will work to periodically update Finance’s bond accountability Web site with
information regarding the use of bond proceeds.
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California Highway Patrol

It Followed State Contracting Requirements Inconsistently,
Exhibited Weaknesses in Its Conflict-of-Interest Guidelines,
and Used a State Resource Imprudently

REPORT NUMBER 2007-111, JANUARY 2008

California Highway Patrol’s and the Department of General
Services’ responses as of January 2009

The Joint Legislative Audit Committee (audit committee) directed the
Bureau of State Audits to review the California Highway Patrol’s (CHP)
purchasing and contracting practices and its use of state resources.
Specifically, the audit committee asked us to do the following:

+ Review the CHP contracts awarded since January 1, 2004, for
helicopters, motorcycles, guns and accessory equipment, patrol car
electronics, and counseling services to determine whether the CHP
had complied with laws related to purchasing and whether the
contracts were cost-beneficial and in the best interest of the State.

+ Ascertain whether the State could cancel any noncompetitive
purchasing agreements that were not compliant with laws or
in the best interest of the State and repurchase goods using
competitive bidding.

+ Examine relevant internal audits and personnel policy or financial
reviews to determine whether the CHP responded to the issues
raised and took recommended corrective actions.

+ Evaluate the CHP’s contracts for specified goods and services and
determine whether conflicts of interest existed.

+ Identify the CHP’s policies and practices for using state equipment,
including aircraft, and determine whether the CHP complied with
these policies and laws and whether its employees reimbursed the
State for any personal use of state property.

Finding #1: The CHP and the Department of General Services
(General Services) insufficiently justified awarding a $6.6 million
handgun contract.

In early 2006 the CHP submitted documents to General Services

to purchase more than 9,700 handguns of a particular make and
model. By specifying a particular make and model, the CHP intended
to make a sole-brand purchase, which required it to justify why

only that make and model would fulfill its needs. However, the CHP
did not fully justify the sole-brand purchase. For example, the

CHP did not fully explain the handgun’s unique features or describe
other handguns it had examined and rejected and why. Rather than
explain how the specifications and performance factors for this model
of handgun were unique, the CHP focused on the projected service
life of the previous-model handgun, the CHP’s inventory needs, officer

February 2010

Audit Highlights . ...

Our review of the California Highway
Patrol’s (CHP) purchasing and contracting
practices and use of state resources revealed
the following:

» The CHP did not include all the
Justifications recommended by
the State Administrative Manual in its
$6.6 million handgun purchase request,
nor did it sufficiently justify the cost
of its planned $1.8 million patrol car
electronics purchase.

» The Department of General Services
approved the CHP’s purchases even
though the CHP’s purchase documents did
not provide all the requisite justifications
for limiting competition or for the cost of
the product.

» Despite the deficiencies in the handgun
and patrol car electronics procurements,
our legal counsel advised us that those
deficiencies did not violate the provisions
of law that would make a contract void
for failure to comply with competitive
bidding requirements.

» The CHP has weaknesses in its
conflict-of-interest guidelines
including not requiring employees
who deal with purchasing to make
financial interest disclosures, and not
consistently following its procedures
to annually review its employees’
outside employment.

» Between 1997 and 2007, the CHP owned
and operated a Beechcraft brand King
Air airplane (King Air), but could not
substantiate that it always granted
approval to use the King Air in accordance
with its policy, and its decisions to use the
King Air were not always prudent.
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safety, the costs for a new weapons system, and the time it would need to procure a new weapons
system.! None of these issues describe the new-model handgun’s unique performance factors or why
the CHP needed those specific performance factors. The CHP’s sole-brand justification also did not
explain what other handguns it examined and rejected and why. Further, despite its oversight role,
General Services approved the CHP’s purchase request, although the CHP did not fully justify the
exemption from competitive bidding requirements. Because the CHP did not fully justify the handgun
purchase, and General Services did not ensure that the purchase was justified, neither can be certain
that the purchase was made in the State’s best interest.

Moreover, General Services’ procurement file for the CHP handgun purchase did not contain sufficient
documentation showing how the CHP chose its proposed suppliers or how those suppliers would
meet the bid requirements. According to a General Services acquisitions manager, when conducting
the CHP’s handgun procurement, General Services relied on a list of potential bidders supplied by the
CHP and did not verify whether the bidders were factory-authorized distributors. Because it did not
adequately document how the CHP chose its proposed suppliers, General Services did not fulfill its
oversight role of ensuring that various bidders could compete and that the State received the best
possible value.

We recommended that the CHP provide a reasonable and complete justification for purchases in cases
where competition is limited, such as sole-brand or noncompetitive bidding purchases. Further, we
recommended that it plan its contracting activities to allow adequate time to use the competitive bid
process or to prepare the necessary evaluations to support limited-competition purchases. We also
recommended that the CHP fully document its process for verifying that potential bidders are able to
bid according to the requirements in the bid solicitation document and that General Services verify that
the lists of bidders that state agencies supply it reflect potential bidders that are able to bid according

to the requirements specified in the bid.

CHP’s Action: Corrective action taken.

The CHP told us that is has implemented a new documentation process for its sole-brand purchases
requiring authorization through its Administrative Services Division with final approval by the
assistant commissioner for staff operations. CHP also noted that it takes the same approach with
noncompetitive bid documentation to ensure that its noncompetitive justification documents
address all the necessary factors.

The CHP reported that it is verifying potential bidders through General Services’ Small Business/Disabled
Veteran Business Enterprise Web site and other on-line searches, and through speaking directly with
potential bidders. The CHP updated staffs’ desk procedures to reflect the necessary verification.

General Services’ Action: Corrective action taken.

General Services told us that verifying the bidder list represents existing procedures and

best practices. In January 2008 it issued instructions to acquisitions staff reemphasizing the
requirement to verify that potential bidders are able to bid according to bid requirements. Further,
General Services held meetings with acquisitions staff during February 2008 to emphasize the
importance of verifying potential bidders lists to ensure adequate competition for the requirements
specified in the bid. General Services used the CHP’s handgun procurement as a case study during
those meetings.

! A weapons system comprises the handgun and the ammunition the handgun fires.
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Finding #2: The CHP supplied insufficient price justification for spending $1.8 million for TACNET™
systems (TACNET™), and General Services was inconsistent in approving the purchase.

In 2005 the CHP submitted to General Services a $1.8 million purchase estimate for a sole-brand
purchase of 170 TACNET™s, which consolidate radio and computer systems in patrol cars to allow for
a single point of operation.? General Services appropriately denied the CHP’s sole-brand request to
purchase the TACNET™ when it found a lack of competition among the bidders. The CHP resubmitted
the procurement as a noncompetitive purchase request but did not include an adequate cost analysis
demonstrating that it had determined that the TACNET™s unit price was fair and reasonable. For
example, the CHP stated in its noncompetitive justification that an actual cost comparison was not
possible because the TACNET™ was not duplicated elsewhere in the industry. Thus, rather than
conducting an actual cost comparison of the TACNET™ with other systems, the CHP compared the
cost of the TACNET™ to the cost of separate products that offered at least one of the features of

the system. The CHP then concluded that the price for a TACNET™ system was fair and reasonable. The
cost analysis is an important part of the contract justification and serves to ensure that state agencies
receive a fair and reasonable price in the absence of price competition.

Moreover, General Services did not ensure that the revised procurement documents contained the
required analysis. General Services’ policy states that it will reject an incomplete noncompetitive
justification, but it did not do so in this instance. Also, General Services did not fulfill its procurement
oversight role by ensuring that the State received fair and reasonable pricing on a purchase contract in
which the marketplace was not invited to compete.We recommended that the CHP provide a complete
analysis of how it determines that the offered price is fair and reasonable when it chooses to follow a
noncompetitive bid process.

CHUP’s Action: Corrective action taken.

CHP reported that it has included in its procurement checklist steps for staft to follow in a
noncompetitive procurement. These steps include staff documenting their efforts to identify similar
goods and providing an evaluation for why the similar goods are unacceptable. Additionally, staff
must examine the California State Contracts Register to identify suppliers and document the
examination. CHP stated that when it can identify no other suppliers, it will use the information
gathered from similar goods to justify the cost of a noncompetitive procurement is fair

and reasonable.

Finding #3: The sole-brand procurement method may sometimes allow state agencies to avoid the
stricter justification requirements for noncompetitive procurements.

Although state law requires General Services to review state agencies’ purchasing programs every
three years, General Services cannot specifically screen for sole-brand purchases because data related
to these procurements is kept only in the individual department’s purchasing files. The justifications and
authority needed for a sole-brand purchase are less stringent than those needed for a noncompetitive
procurement. For example, state agencies must document more information for a noncompetitive bid,
such as why the item’s price is appropriate. In addition, state agencies are typically authorized to make
sole-brand purchases with higher values than are allowed for noncompetitive purchases. For example,
when making a sole-brand purchase of information technology goods and services, the purchase

limit is $500,000, but the limit for making a noncompetitive purchase is only $25,000. As a result, the
opportunity exists for state agencies to inappropriately use the sole-brand procurement method as a
way to limit competition and avoid the more restrictive criteria associated with a noncompetitive bid.

We discussed the need to review sole-brand purchases with General Services, and it agreed that the
information necessary to target sole-brand procurements is not currently available. However, General
Services told us that it recently added specific steps to its review procedures related to sole-brand
purchases and indicated that if it determines that an individual state agency has risk in this area,
General Services will include sole-brand purchases in its review.

2 TACNET™ stands for tactical network and is a registered trademark of Visteon Corporation.
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To ensure that state agencies use the sole-brand procurement method appropriately and not

in a manner to avoid the stricter justification requirements for noncompetitive procurements,

we recommended that General Services study the results from its review procedures related to
sole-brand purchases. Based on the results of its study, General Services should assess the necessity
of incorporating specific information on sole-brand purchases into its existing procurement reporting
process to evaluate how frequently and widely the sole-brand purchase method is used.

General Services’ Action: Partial corrective action taken.

General Services reported that it conducted a survey during July and August 2008 and found that

a significant number of state agencies conduct sole-brand procurements. General Services is drafting
revisions to the State Contracting Manual to include a requirement for state agencies to justify,
document, and report sole-brand procurement requests.

Finding #4: The State does not have sufficient justification to cancel the CHP’s handgun or
TACNET™ contracts.

The State has several ways that it can end its contractual relationship with a contractor, two of which
could be applicable for the contracts we reviewed. The State’s standard contract provisions allow the
State to terminate a contract for specified reasons, and state law provides that a contract that is formed
in violation of law is void. Based on the contractors’ performance under the handgun and TACNET™
contracts, our legal counsel has advised us that General Services would not have a basis for relying

on the standard contract provisions to cancel these contracts. Moreover, although a broadly worded
contract provision permits termination of a state contract when it is in the interest of the State, our legal
counsel advised us that it is unlikely that the State could successfully cancel the handgun and TACNET™
contracts on that basis, particularly because the contractors have already provided the goods called for
under the contract and have otherwise performed their duties.

In addition, although we identified deficiencies in the procurements of the handguns and TACNET™,
our legal counsel advised us that those deficiencies did not violate the provisions of law that would
make a contract void for a failure to comply with competitive bidding requirements. The State
Administrative Manual, Section 3555, recommends, but does not require, that the statements justifying
sole-brand procurements and noncompetitive bids address certain questions, such as what other
comparable products were examined and why they were rejected. Because these statements are merely
recommended and not legally required, a failure to provide them did not constitute a violation of law
that would make these contracts void. Nonetheless, we believe that it is important for state agencies to
demonstrate to General Services that they examined other comparable products and to explain why the
products were rejected or, if there are no other comparable products, to explain how the state agency
reached that conclusion, to ensure that competitive bidding occurs whenever possible.

To ensure that state procurements are competitive whenever possible, we recommended that General
Services revise Section 3555 to require that state agencies address all of the factors listed in that section
when submitting justification statements supporting their purchase estimates for noncompetitive or
sole-brand procurements. In addition, if General Services believes that the law exempting provisions in
the State Administrative Manual and the State Contracting Manual related to competitive procurement
requires clarification to ensure that the requirements in those publications are regulations with the
force and effect of law, General Services should seek legislation making that clarification.
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General Services’ Action: Corrective action taken.

In March 2008 General Services revised the State Administrative Manual, Section 3555, to require
state agencies to fully address all of the factors listed in the section when submitting justification
statements supporting a sole-brand purchase estimate. In addition, General Services reported

that it issued information to state agencies explaining the need to adequately justify sole-brand
procurements and gave staff additional direction for processing such requests internally. Finally,
General Services told us that it believed it had sufficient enforcement authority in current statute and
that additional clarifying legislation was unnecessary.

Finding #5: The CHP could not demonstrate that all employees complied with the necessary disclosures
in its conflict-of-interest policies.

Although the CHP has policies on conflicts of interest, it could not show that it consistently

applied those policies. The CHP carries out its conflict-of-interest procedures through employee
submission of the following four documents: the Fair Political Practices Commission’s (FPPC)

Form 700, Statement of Economic Interests (Form 700); the secondary-employment request; the
vendor/contractor/consultant business relationships memorandum (business relationships memo);
and an inconsistent and incompatible activities statement. The CHP’s conflict-of-interest policies and
procedures rely heavily on employee disclosure, yet the policies do not encompass all of the individuals
involved with its purchasing and contracting process. In addition, the CHP could not demonstrate that
all employees required to do so made the necessary disclosures. As a result, neither we nor the CHP is
able to fully determine whether potential conflicts of interest exist at the CHP.

For example, the CHP has not designated as Form 700 filers employees in key positions with purchasing
responsibility or approval authority, such as the staff in its purchasing services unit, a position within
the Office of the Commissioner that has purchasing approval authority, or positions in which employees
develop product specifications used as the basis for purchasing necessary goods.

The CHP’s secondary-employment policy requires its employees to disclose employment outside

of the CHP by submitting a request for approval of secondary employment. The requests and the
CHP’s reviews give the agency an ongoing opportunity to evaluate whether employees’ second jobs
create a conflict of interest; however, the CHP does not always adhere to this policy. The CHP also uses
a business relationships memo and its inconsistent and incompatible activities statement to inform
employees of their conflict-of-interest responsibilities and remind them of the policy surrounding
conflicts of interest. Based on our testing, the CHP follows its procedure for having employees sign a
statement regarding inconsistent and incompatible activities, but it does not always obtain a signed
business relationships memo.

Furthermore, the CHP’s draft conflict-of-interest policy does not adequately define the employees and
procurements to which the policy applies, nor does the policy address vendor conflicts of interest.

To ensure that it informs employees about and protects itself against potential conflicts of interest, we
recommended that the CHP include as designated employees for filing the Form 700, all personnel
who help to develop, process, and approve procurements. In addition, we recommended that the

CHP ensure that it documents, approves, and reviews secondary-employment requests annually

in accordance with its policy. We also recommended that the CHP revise its employee statement
regarding conflicts of interest to include employees involved in all stages of a procurement. In addition,
the CHP should reexamine its reasons for developing the conflict-of-interest and confidentiality
statement for vendors, and ensure that this form meets its needs.
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CHP’s Action: Partial corrective action taken.

The CHP stated that its major departmental reorganization, finalized in June 2008, invalidated the
draft conflict-of-interest code it had submitted to the FPPC. The CHP further noted that its
Personnel Management Division has recommenced working on the conflict-of-interest code,
including embarking on an extensive analysis and review of positions required to be included in
the code that will require notification to be given to collective bargaining units. When submitted

to the FPPC, the CHP anticipates its conflict-of-interest code will be approved and implemented by
March 2010.

The CHP reported that its Office of Investigations has included in its annual citizens’ complaint
review an examination of secondary employment requests.

In July 2008 the CHP published its policy addressing which procurements require the Conflict of
Interest Statement — Employee, and which employees are required to complete the statement.

The CHP updated the Conflict of Interest and Confidentiality Statement for its vendors and
included the revised form in its Highway Patrol Manual.

Finding #6: Conflicts of interest caused General Services to declare void two motorcycle contracts.

During 2002 and 2004, General Services formed two statewide contracts with a single motorcycle
dealership for CHP to acquire motorcycles for its use. These two contracts generally covered the

period from January 2002 to April 2006 and allowed the CHP to purchase motorcycles as needed, for a
total amount not to exceed $13.7 million. The CHP purchased motorcycles, obtained warranty services,
and exercised a motorcycle buyback provision under these contracts. However, General Services
determined that the contracts were entered into in violation of the California Government Code,
Section 1090, which prohibits state employees from having a financial interest in contracts they make.
Therefore, in June 2005 General Services declared the contracts void.

Although General Services secured a $100,000 monetary settlement from the motorcycle dealer,
General Services did not finalize a settlement with the manufacturer, BMW Motorrad USA, a division
of BMW of North America, LLC (BMW Corporation), which had provided assurances related to the
contracts. The CHP estimates that it has incurred $11.4 million in lost buyback opportunities and
motorcycle maintenance costs because General Services declared the two contracts void. This estimate
covers the period October 2005 to October 2007 and reflects that the CHP and General Services

were not successful in securing another motorcycle contract in 2006. General Services told us in
November 2007 that it had reestablished negotiations with BMW Corporation. In its initial response to
this audit, General Services disclosed the BMW Corporation had no interest in buying back the existing
motorcycles. We are unaware of any other points General Services and BMW Corporation may be
negotiating. Therefore, it is unclear if or when a settlement will be reached and what benefits, if any, will
be derived from it.

We recommended that General Services continue negotiating with BMW Corporation regarding the
canceled contracts for motorcycles to develop a settlement agreement that is in the State’s best interest.

General Services’ Action: Corrective action taken.

General Services’ disclosed that it had concluded in January 2008 its negotiations with BM'W
Corporation when BMW Corporation informed General Services that it had no interest in initiating
a buyback program.
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Finding #7: The CHP’s broad policies for using its King Air aircraft may have led to some
imprudent decisions.

Between 1997 and 2007, the CHP owned and operated an eight-passenger aircraft: a Beechcraft brand
model A200 King Air (King Air). The CHP’s policies for using the King Air consisted of both an air
operations manual that applies to all of the CHP’s aircraft and standard operating procedures specific to
the King Air. These policies stated that the CHP could use the King Air for missions that supported the
agency or for unofficial use, as authorized by the Office of the Commissioner.

Based on our review of the CHP’s flight logs from calendar years 2006 and 2007, the purposes

of some flights do not seem prudent. For example, the CHP’s management used the King Air for

two round-trips to destinations in close proximity to Sacramento. Given the State’s reimbursement
rate at the time of 48.5 cents per mile, the cost to the State of driving to these two locations would have
been about $150. Using the CHP’s calculation from January 2005 that the King Air’s operating cost was
$1,528 per hour of flight time, the cost of flying the King Air was at least $1,980 for these two round
trips, more than 13 times the cost of driving.

For 14 of the King Air’s 69 mission flights during 2006, the purpose of the flight was not aligned well
with the CHP’s function, as its policy dictates, or for state business. For example, on one occasion, the
commissioner’s wife accompanied her husband and four of his staff on a round-trip flight between
Sacramento and Burbank to attend a function hosted by a nonprofit organization affiliated with

the CHP. Although the presence of the commissioner’s wife on the flight could be questioned, the
commissioner later reimbursed the State $254, the amount of a commercial flight, for his wife’s share of
the flight. Furthermore, the CHP used the King Air to transport from Portland, Oregon, the family of
an officer killed while on duty to that officer’s memorial service and the subsequent sentencing hearing
of the responsible motorist. Although we understand the CHP’s desire to provide support to the
officer’s grieving family, the CHP’s choice to use the King Air for this purpose was not the best use

of a State resource. Twelve of the King Air’s 69 mission flights during 2006 transported these family
members to various destinations, or the flights were required to position the plane to accommodate the
family’s transportation. Using the CHP’s operating cost calculation, the total cost of all the flights we
questioned exceeded $24,000 and, other than the reimbursement for the commissioner’s wife, the CHP
was not reimbursed for these costs.

To ensure that the use of state resources of a discretionary nature for purposes not directly associated
with the CHP’s law enforcement operations receives approval through the Office of the Commissioner,
we recommended that the CHP develop procedures for producing, approving, and retaining written
documentation showing approval for these uses.

CHP’s Action: Corrective action taken.

The CHP told us that it has revised its policy to emphasize usage of state resources for business
purposes and that any exceptions must be approved in writing by the Office of the Commissioner.
CHP stated that it published General Order 0.9, Use of State Owned Equipment and Resources, in
November 2008.

77



78 California State Auditor Report 2010-406
February 2010



California State Auditor Report 2010-406 79

State Board of Chiropractic Examiners

Board Members Violated State Laws and Procedural
Requirements, and Its Enforcement, Licensing, and
Continuing Education Programs Need Improvement

REPORT NUMBER 2007-117, MARCH 2008
State Board of Chiropractic Examiners’ response as of April 2009

The Joint Legislative Audit Committee (audit committee) directed
the Bureau of State Audits to review the State Board of Chiropractic
Examiners’ (chiropractic board) enforcement, licensing, and continuing
education programs; to determine the role of the chiropractic board
as defined by state laws and regulations and the board’s policies and
procedures; and to assess whether board members consistently act
within their authority. The audit committee also asked us to analyze
the role, function, and use of the chiropractic quality review panels
(review panels) and the chiropractic board’s compliance with the
initiative act requirement to aid attorneys and law enforcement
agencies in enforcing the initiative act.

Finding #1: The chiropractic board’s lack of understanding resulted in
violations of some Bagley-Keene Open Meeting Act requirements.

The Bagley-Keene Open Meeting Act (Bagley-Keene) is the state

law that specifies the open meeting requirements for all boards and
commissions. Between January 2006 and August 2007 some actions
that board members took before and during chiropractic board
meetings violated Bagley-Keene requirements. In the most egregious
example, board members convened a closed-session meeting on
March 1, 2007, at which they fired the former executive officer
without providing written notice to her at least 24 hours in advance
of the meeting. At the following public session, board members failed
to disclose the action they had taken during the closed session as
required by Bagley-Keene. In three earlier instances, board members
held closed-session meetings to consider another personnel issue
without giving the employee the required 24-hour advance written
notice of the employee’s right to a public hearing. The violations to
Bagley-Keene nullified the decisions the board members made in the
closed session regarding the former executive officer on March 1, 2007.
Using remedies provided in Bagley Keene, the board started the
process over by providing proper notice to the former executive officer,
holding a public hearing on March 23, 2007, regarding her continued
employment with the chiropractic board, and voted to terminate her
without cause. These steps fulfilled Bagley-Keene requirements.

Board members also violated Bagley-Keene requirements that

allow the board to hold closed sessions in limited circumstances.
Although the chiropractic board’s December 2006 meeting agenda
included a closed-session item for discussion of personnel matters—a
topic allowed in closed session—the board’s closed session discussion
did not include personnel matters and in fact did not meet any of the
criteria for a closed session.

February 2010

Audit Highlights . ..

Our review of the State Board of
Chiropractic Examiners’ (chiropractic
board) enforcement, licensing, and
continuing education programs and the
role and actions of the chiropractic board
members revealed the following:

» Board members’ lack of understanding
about state laws related to their
responsibilities as board members,
including the Bagley-Keene Open Meeting
Act, resulted in some violations of state
law and other inappropriate actions.

» The chiropractic board did not ensure
that its designated employees, including
board members, complied with the
reporting requirements of the Political
Reform Act of 1974.

» Board members inappropriately
delegated responsibility to approve or
deny licenses to chiropractic board staff.

» The chiropractic board has not developed
comprehensive procedures, such as the
length of time it should take to process
complaints and, as a result, staff do not
always process complaints promptly.

» The board’s weak management of
its enforcement program may have
contributed to inconsistent treatment
of complaints as well as unreasonable
delays in processing.

» The chiropractic board does not ensure
that staff process priority complaints
promptly. Of 11 priority complaints we
reviewed, staff took from one to three
years to process nine of them.

continued on next page. ..
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» Although the chiropractic board's
regulations require that it establish
chiropractic quality review panels, it has
never complied with its regulation.

» The chiropractic board has insufficient
control over its licensing and continuing
education programs.

We found other examples of actions that risked violating Bagley Keene.
Specifically, for the 13 board meetings held between January 2006
and August 2007, the guest register did not indicate that signing

in was voluntary. By not doing so, it is violating Bagley-Keene
requirements and is not serving the interests of the general public or
the public’s ability to monitor and unconditionally participate in the
decision-making process. Staff modified the sign-in sheet to indicate
that it is voluntary to sign in before attending the meeting and began
using the modified sign-in sheet at the 2008 board meetings. In
addition, the chiropractic board does not have a mechanism in place
to document its compliance with the Bagley-Keene requirement

that it provide public notice of chiropractic board meetings at

least 10 days in advance. Finally, the minutes of chiropractic board
meetings, videotapes, and e-mail correspondence reflect a number of
instances when board members disregarded warnings and engaged in
communications that could have triggered violations of Bagley-Keene
requirements. Although these instances are not violations, they
demonstrate that board members disregarded warnings and

risked violations.

We recommended that the chiropractic board continue to involve
legal counsel in providing instruction and training to board members
at each meeting. We also recommended that the chiropractic board
continue to retain documentation of the steps it takes to publicly
announce its meeting.

Chiropractic Board’s Action: Corrective action taken.

In its 60-day response, the chiropractic board reported that in
March 2007 it recognized that board members did not fully
understand the requirements of Bagley-Keene and in April 2007
the former chair instructed the acting executive officer to place
Bagley-Keene training on the agenda of every board meeting. The
chiropractic board’s legal counsel provides interactive training at
each board meeting, which is documented in the meeting minutes.
In addition, to confirm the timely postings of board meeting
agendas, the chiropractic board instituted a checklist that is signed
by the board member liaison and confirmed by the executive
officer. The board member liaison also prints the agenda from the
Web site, which includes the posting date.

Finding #2: Board members lack knowledge of the California
Administrative Procedure Act.

The California Administrative Procedure Act (administrative
procedure act) is the state law that prohibits ex parte communication.
If ex parte communication occurs, the board member involved

may be required to stop participating in the case and disclose that a
communication violation occurred. We found instances where board
members invited ex parte communication by referencing a pending
accusation and by encouraging licensees to contact the board members

' Ex parte communication is direct or indirect communication with a board member, outside the
formal hearing process by agency staff or anyone having an interest in a pending licensing or
disciplinary matter that affects the rights of individuals who appear before board members, about
an issue in the case, without providing notice and an opportunity for all parties to participate in
the communication.
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if their problems were not addressed by staff.? Board members also invited ex parte communications
when they inappropriately inserted themselves into the chiropractic board’s enforcement process

by asking to discuss and receive information from staff about enforcement cases during board
meetings. When board members invite ex parte communication, they risk receiving impermissible
communications about pending enforcement cases and not being impartial when or if they hear a
matter that comes before the board.

Moreover, at the December 2006 meeting, a board member presented a proposal to amend board
regulations to improperly give board members the authority to both file accusations and judge their merit.
When board members have the option to be involved in filing an accusation, it could threaten the fairness
and transparency of a case if it later comes before the board members for formal disciplinary action.

We recommended that the chiropractic board members limit their communications related to board
business so they do not engage in ex parte communications or compromise their ability to fulfill their
responsibilities in enforcement hearings.

Chiropractic Board’s Action: Corrective action taken.

In its response to the audit report, the chiropractic board reported that since April 2007, the

board members have received extensive training on the requirements of Bagley-Keene and the
administrative procedure act. The chiropractic board also reported that board members are
committed to conducting themselves in accordance with laws related to ex parte communications
and seeking legal advice whenever they have a question. In its one-year response, the chiropractic
board reported an instance when a board member appropriately identified a potential conflict with
an enforcement action before the board and appropriately recused himself from the activity.

Finding #3: The chiropractic board did not fully comply with the requirements of the Political Reform
Act of 1974.

The Political Reform Act of 1974 (political reform act) is the central conflict-of-interest law governing
the conduct of public officials in California. Under the political reform act, the chiropractic board must
ensure that board members and designated employees comply with the act’s reporting and disclosure
requirements. The chiropractic board lacks adequate controls to ensure that its designated employees,
including board members, comply with the reporting requirements. Specifically, the chiropractic board
did not ensure that all designated employees and board members filed statements of economic interests
as required and on time. For example, nine of the 16 employees and board members we reviewed filed
their statements of economic interests after the deadline. The political reform act also requires the
board to designate one employee as a filing official and give that employee the responsibility of ensuring
that the chiropractic board meets the requirements of the political reform act, and state regulation
requires the filing official to carry out specific duties. However, the employee whom the chiropractic
board designated as its filing official asserted she was unaware of her role and responsibilities. Because
the chiropractic board did not implement proper protocols to ensure that the employee it designates

as the filing official is notified of his or her appointment and responsibilities, it cannot be sure that

it meets all the requirements of the political reform act. Furthermore, because it did not ensure that

all designated employees and board members filed statements of economic interests, and that all
designated employees and board members filed them correctly or on time, the chiropractic board may
be unaware of conflicts of interest.

In addition, some employees appeared to make decisions on behalf of the chiropractic board and the
board had not required them to file statements of economic interests. Because the chiropractic board
has not established policies and procedures to adequately ensure that only designated employees
make critical decisions, or at least review and approve decisions made by employees in nondesignated
positions, it cannot ensure that it prevents potential conflicts of interest.

2 An accusation is a written statement of charges against a licensee that specifies the laws and regulations allegedly violated.
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We recommended that the chiropractic board ensure that its filing official is aware of the role and
responsibilities of the position and, similarly, promptly inform anyone replacing the filing official. We
also recommended that the board establish an effective process for tracking whether all designated
employees, including board members, have completed and filed their statements of economic interests
on time, thereby identifying potential conflicts of interest. Additionally, we recommended that the
chiropractic board periodically review its employees’ responsibilities to ensure that all individuals who
are in decision-making positions are listed as designated employees in its conflict-of-interest code.

Chiropractic Board’s Action: Corrective action taken.

In its six-month response, the chiropractic board reported that the board’s executive officer
updated the filing officer’s duty statement and explained the role, duties, and responsibilities of
the position to the employee. According to the chiropractic board, in February 2008, the filing
officer attended training provided by the Fair Political Practices Commission on the role of a

filing officer. In addition, the chiropractic board established written procedures and a tracking tool
to ensure that designated employees, including board members, complete and file their statements
of economic interests on time. In its one-year response, the chiropractic board reported that in
December 2008, the executive officer reviewed the duties of all employees in decision-making
positions to ensure those individuals file the necessary conflict-of-interest forms. He found

that the chiropractic board needed to amend its conflict-of-interest code to include some new
positions added and to delete the chiropractic consultant position because it has been eliminated.
The chiropractic board reported that it has advised the Fair Political Practices Commission of

the needed amendments.

Finding #4: Board members did not always understand other legal requirements.

In the minutes of certain meetings of the chiropractic board and in several communications among
board members, the executive officer, and the deputy attorney general, board members attempted
actions that were inappropriate. For example, at the June, August, and September 2006 meetings of the
chiropractic board, a single personnel matter was on the agenda and discussed during closed session.
On November 20, 2006, the board chair responded in an e-mail to a request from a board member for
further discussion on the matter. The board chair explained the item had already been discussed at the
last meeting and that further action would violate the employee’s due process rights as a civil service
employee. When board members do not understand the legal requirements of the chiropractic board,
they may not always comply with state laws and requirements or serve the best interests of the public.

In October 2007 board members adopted an administrative manual to serve as a guide for board
members. The new manual outlines board policies, procedures, and state laws that govern chiropractic
board business.

We recommended that the chiropractic board members continue to use their newly adopted
administrative manual as guidance for conducting board business and to continue improving their
knowledge and understanding of state laws and board procedures.

Chiropractic Board’s Action: Corrective action taken.

In its original response to the report, the chiropractic board stated that it plans to update
its administrative manual as needed to address issues as they arise. The chiropractic board
subsequently provided minutes from its March 2008 board meeting, which indicated the
board members voted to update the administrative manual.
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Finding #5: Board members inappropriately delegated their responsibility to approve license
applications to staff.

Staff reviewed license applications and made decisions to issue licenses without the approval of board
members, contrary to the requirements of the Chiropractic Initiative Act of California (initiative act).
Additionally, whenever a license applicant did not request a formal hearing to appeal a denial, board
members did not review and approve that denial, as the initiative act requires. The initiative act does
not contain provisions that allow the chiropractic board to delegate to staff the authority to approve or
deny licenses. Because staff rather than board members made final decisions to approve licenses and
board members did not review staff-determined denials when applicants did not formally appeal those
denials, the chiropractic board did not comply with the initiative act. Our legal counsel has advised

us that board members could easily remedy this noncompliance by subsequently ratifying any license
approvals and denials granted by staft, thus making those approvals and denials their responsibility.

We recommended that the chiropractic board modify its current process so that board members make
final decisions to approve or deny all licenses. Additionally, we recommended that board members
ratify all previous license decisions made by staft.

Chiropractic Board’s Action: Corrective action taken.

In its 60-day response, the chiropractic board provided meeting minutes showing that the board
members voted to ratify license approvals granted by staff since July 1, 2007. In December 2008
the chiropractic board reported that it had established procedures that include the board
members ratifying staff denials of applicants who did not request a hearing in response to a denial.
The chiropractic board reported that in those instances when an applicant requests a hearing,

the board members review and vote on a proposed decision of an administrative law judge. In its
one-year response, the chiropractic board provided its January 2009 public board meeting minutes
demonstrating that the board members have begun ratifying staff denials of licenses of those
applicants that did not request a hearing.

Finding #6: Board members do not use state e-mail accounts when conducting board business.

As a state agency, the chiropractic board is subject to the Public Records Act (public records act), which
requires a state agency to respond to all requests for public records and defines public records as any
writing containing information relating to the conduct of the public’s business and includes electronic
mailings. When the chiropractic board receives a public records request, it must notify the requester
within 10 days whether it has records that may be disclosed in response to the request, and the board
must provide an estimate as to when it can provide disclosable records. The executive officer told us
that the chiropractic board had not considered assigning state e-mail accounts to board members

and that this is consistent with all other licensing boards within the Department of Consumer Affairs
(Consumer Affairs). However, he agreed that the concept might improve board governance and will

be a proposed agenda item for the board’s administrative committee. Because board members do not
use state e-mail accounts when conducting board business, we question how the chiropractic board
can ensure that it fully complies with public records requests and the prompt time frames required to
respond to such requests. We also questioned how the chiropractic board ensures the protection of any
confidential information board members might have or discuss by e-mail.

We recommended that the chiropractic board consider providing state e-mail accounts to board
members to enable them to conduct their chiropractic board business in a secure and confidential
environment and make their actions and correspondence accessible when requested in accordance with
the public records act.
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Chiropractic Board’s Action: Corrective action taken.

In its 60-day response, the chiropractic board reported that the board voted at its May 2008 board
meeting to approve the implementation of state e-mail accounts for board members effective

June 1, 2008. According to the chiropractic board, it initially established e-mail accounts for

each of the board members around the beginning of June 2008. However, due to problems with

the chiropractic board’s transition to a new e-mail system approximately one month later, the
chiropractic board has initially transitioned only board staff to ensure that daily operations were not
affected. The chiropractic board reported that as of March 2, 2009, all board members have fully
operational state e-mail accounts.

Finding #7: Staff could not demonstrate that all board members received copies of Bagley-Keene,
attended training required by state law, and received appropriate orientation.

Although state law requires that board members receive copies of Bagley-Keene on their appointment
to office, staff were unable to show us that the chiropractic board consistently met that requirement.
Staff could demonstrate that only three of the 12 board members who held office during the period

we reviewed received a copy of Bagley-Keene within one month of their appointments. The former
executive officer also asserted that she maintained a separate file and checklist for each board member
that indicated the documents provided to the new appointee, but current staff could not locate those
files. Staff retained the board member appointment checklists to document the information they
provided to the three most recently appointed board members. Staff also could not always demonstrate
that board members attended required ethics training within the prescribed deadline. State law requires
board members and designated employees to receive ethics training within six months of assuming
office and every two years thereafter. Further, state law requires each state agency to maintain records of
ethics training attended by its board members and designated employees for at least five years.

Board members have not attended sexual harassment prevention training as required by state law. Staff
were also unable to show that all board members received appropriate orientation within a reasonable
time after their appointments to office. Although all but one of the 12 board members who held office
during our review period attended orientation, one board member attended the orientation nearly

two years after assuming office, and another was in office for four years before attending orientation.
Best practices indicate that new board members should receive orientation within one year of
assuming office.

Because the chiropractic board does not have policies and procedures for keeping records that

board members have received required training or appropriate orientation, it cannot demonstrate

its compliance with state laws or that it follows best practices. The executive officer told us that as of
October 2007 all new board members will attend the orientation that Consumer Affairs provides within
one year of assuming office. If board members do not receive required and appropriate training or
receive it late, they are less able to fulfill their responsibilities to the public during their period of service
on the board.

We recommended that the chiropractic board ensure that staff retain documentation when they
provide a copy of Bagley-Keene to a newly appointed board member. We also recommended that the
chiropractic board continue to use the member appointment checklist and establish procedures to
periodically record and monitor board member training and to continue to send new board members
to the orientation that Consumer Affairs provides.

Chiropractic Board’s Action: Corrective action taken.

In its response to the audit report, the chiropractic board stated that in approximately March 2007,
the board member liaison began maintaining a file that documents when copies of Bagley-Keene
are provided to board members. Additionally, in its one-year response, the chiropractic board
provided us with documentation of its use of the board member appointment checklist. The
chiropractic board also provided its written procedures, dated December 2008, for recording and
monitoring board member training.
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Finding #8: Lack of standard procedures and management oversight resulted in slow resolution of
many complaints we reviewed.

Because the chiropractic board lacks adequate internal controls over its complaint review process,

it cannot ensure that its staff process consumer complaints accurately and promptly. Although the
chiropractic board has established some policies and procedures for how it processes complaints, it

has not developed benchmarks for the length of time it should take to complete various phases of the
complaint review process. Our review of 25 complaints found many instances where the chiropractic
board failed to take action on complaints for excessive periods of time in all phases of the complaint
process, including the initial opening of the complaint, referring complaints to contracted investigators,
obtaining investigation reports, referring complaints to experts, and closing complaints. In addition,
management generally did not review the complaints or staff decisions on those complaints to
determine whether staff processed them promptly and correctly. When the chiropractic board
unreasonably delays processing complaints, it allows chiropractors accused of violating chiropractic
laws and regulations—including those accused of what the chiropractic board considers the most
egregious violations—to continue practicing longer than necessary without the violations being
addressed, potentially exposing the public to further risk. In addition, when the board does not ensure
that staff properly document decisions made and actions taken on complaint cases, it is unable to justify
the length of time it takes to process complaints.

The initiative act requires the chiropractic board to assist attorneys and law enforcement agencies

in enforcing the act’s provisions. Although the executive officer told us that all staff are expected to
cooperate fully with other law enforcement agencies when called on to assist, the chiropractic board
has not established the types of complaints and evidence that should exist before referring cases

to law enforcement agencies or attorneys. Because of this and the lack of benchmarks, two of the

25 complaints we reviewed that the chiropractic board referred to the attorney general were 655 and
844 days old, respectively. When the chiropractic board does not promptly refer complaints to the
attorney general, it may not enable the attorney general to file viable accusations within reasonable
periods of time and thus allows licensees who may pose a threat to the public to continue practicing.

We recommended that the chiropractic board develop procedures to ensure that staff process and
resolve complaints as promptly as possible by establishing benchmarks and more-structured policies
and procedures specific to each step in its complaint review process. We also recommended that the
chiropractic board establish time frames for staff to open a complaint case, complete an initial review,
refer the case to an investigator or expert if necessary, and close or otherwise resolve the complaint by
implementing informal discipline or referring for formal discipline to ensure that all complaint cases
move expeditiously through each phase of the complaint review process. In addition, we recommended
that the chiropractic board periodically review the status of all open complaints and investigations and
identify and resolve any delays in processing. Finally, we recommended that the chiropractic board
strengthen its enforcement policies and procedures to minimize the amount of time it takes staff to
process consumer complaints before forwarding them to the attorney general or other law enforcement
agency to ensure that it adequately assists attorneys and law enforcement agencies in enforcing the laws
relating to the practice of chiropractic.

Chiropractic Board’s Action: Corrective action taken.

In its six-month response, the chiropractic board provided copies of detailed procedures, dated
September 2008, for staff to process and resolve complaints as promptly as possible. The procedures
provide guidance for staff on various steps in the complaint process, including complaint intake,
complaint analysis, criminal filings, information and fact gathering, complaint closure and
recommendations, case referrals, and arrest and conviction cases. Additionally, the procedures
establish time frames for the phases of the complaint review process, including minimizing the
amount of time it takes staff to process complaints before forwarding them to the attorney general

or other law enforcement agency. Finally, the chiropractic board provided a copy of its monitoring
procedures and responsibilities, dated September 2008, for managers to use to periodically review the
status of all open complaints and investigations and to resolve delays in processing. In April 2009 the

85



86

California State Auditor Report 2010-406
February 2010

chiropractic board reported that its compliance unit staff submit monthly status reports to the
compliance unit manager who is responsible for ensuring complaints are processed timely and for
removing obstacles that bog down the complaint investigation process. The chiropractic board
also reported that it has reduced the average complaint processing time from 416 days for fiscal
year 2007-08 to 390 days for the period July 1, 2008, through January 31, 20009.

Finding #9: The chiropractic board’s enforcement procedures do not provide sufficient guidance to staff
processing complaints.

Although the chiropractic board has some good enforcement procedures, it has not established
adequate policies and procedures to ensure management oversight of complaint processing and
resolution. For instance, it does not ensure that only designated employees make final decisions on
cases or that such decisions are reviewed and approved by a designated manager. Without proper
policies and procedures, the chiropractic board cannot ensure that staff process complaints in a
consistent manner or that it avoids possible conflicts of interest in its complaint review process.
Additionally, we found that the chiropractic board issued citations in two cases but failed to

report the citations to other states’ chiropractic boards and other regulatory agencies as required by
its regulations.

The chiropractic board’s current policies and procedures also do not provide clear instructions to guide
staff about when it is appropriate to open and process a complaint that is internally generated. Staff
opened one complaint we reviewed based on a newspaper article asserting that a chiropractor was
claiming to hold an advanced degree from an unaccredited school. Despite the apparent minor nature
of this internal complaint, staff spent considerable time and effort pursuing it. Nearly four months

after opening the case, the executive officer advised staff that because the school was accredited at the
time the degree was awarded, this was not a violation of the law and closed the case. Because it has not
established clear instructions for staff to follow when considering whether they should open an internal
complaint, the chiropractic board’s resources are diverted from working on more serious complaints,
which is not efficient.

We recommended that the chiropractic board develop policies and procedures requiring that only a
manager or a designated employee are allowed to make the final decisions on complaint resolution.
We also recommended that the chiropractic board develop procedures to ensure that staff report

the issuance of citations to other states’ chiropractic boards and regulatory agencies. In addition, we
recommended that the chiropractic board develop procedures instructing staff when to open and how
to process complaints generated internally.

Chiropractic Board’s Action: Corrective action taken.

In its six-month response, the chiropractic board provided copies of new procedures, dated
September 2008, requiring managers or designated employees to make the final decisions on
complaint resolutions. The procedures also include requirements for staff to report the issuance
of citations to other states’ chiropractic boards and regulatory agencies. Finally, the procedures
instruct staff when to open and how to process complaints generated internally.

Finding #10: The chiropractic board’s weak management of its enforcement program may have
contributed to inconsistent decisions on similar cases.

The chiropractic board did not adequately supervise enforcement staff and review their decisions on
cases. Specifically, many of the 25 cases we reviewed showed no evidence of management review.

As a result, we found that staff resolved differently two cases alleging the same violation. However,
because the chiropractic board did not clearly document its reasons for resolving each case the way it
did, we were unable to determine if the resolutions were reasonable. Staff also did not always process
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complaints in accordance with its internal procedures. When management does not ensure that
staft process complaints consistently and according to its policies and procedures, it can result in the
inefficient use of staff time and the chiropractic board may be unable to later justify decisions it made.

We recommended that the chiropractic board strengthen its existing procedures to provide guidance for
staff on how to process and resolve all types of complaints and to ensure appropriate management oversight.

Chiropractic Board’s Action: Partial corrective action taken.

In its six-month response, the chiropractic board provided copies of procedures, dated
September 2008, for staff to follow when processing and resolving consumer complaints
regarding licensees. The procedures provide guidance to staff on how to process all types of
complaints and also address management oversight of the process. The chiropractic board has
added a field operations unit to perform investigations. In April 2009 the chiropractic board
provided documentation demonstrating that it is developing processes and written procedures
for guiding its field operations unit when conducting investigations, inspecting chiropractic
clinics, and performing probation monitoring. The chiropractic board anticipates completing the
procedures by September 20009.

Finding #11: The chiropractic board’s system for prioritizing consumer complaints is seriously flawed.

The chiropractic board took excessive amounts of time to process the 11 priority complaint cases we
reviewed—complaints alleging sexual misconduct, gross negligence or incompetence, use of alcohol

or drugs when performing the duties of chiropractic, or insurance fraud. Although the board has
identified the types of complaints it considers priority, staff frequently have not labeled such complaints
as priority, and the board’s system for processing complaints lacks any controls to ensure that staff
correctly designate complaints as priority and process them promptly. Consequently, we noted
allegations of sexual misconduct or fraud that went unresolved from more than one year to more than
three years, potentially leading to repeat offenses and failures by the chiropractic board to protect the
public. The chiropractic board’s lack of management and supervision of its enforcement staff may also
contribute to the staft’s failure to consistently give priority to complaints. Failing to properly assign and
process priority complaints as quickly as possible undermines the board’s ability to protect the public,
one of its primary responsibilities.

Moreover, we found some allegations that we believe the board should be categorizing as priority or
processing more diligently. For example, the board did not consider allegations of practicing without a
license to be a priority. In fact, until May 2007, the chiropractic board considered those allegations to
be outside its jurisdiction. Additionally, when the chiropractic board receives a malpractice settlement
notification, it simply solicits the patient to file a complaint and if the patient does not file a complaint
within the deadline specified, the board closes the case without any further effort to determine if the
licensee deviated from the standard of care. When the chiropractic board does not give priority to
processing complaints requiring priority attention or process other complaints more diligently, it may
be unnecessarily putting the public at risk.

We recommended that the chiropractic board implement tracking methods, such as flagging priority
cases during complaint intake, using multiple levels of priority categories, and assigning specific time
frames to process those priority categories. We also recommended that the chiropractic board establish
procedures that direct board management to monitor the status of open complaints regularly, especially
those given priority status, to ensure that they do not remain unresolved longer than necessary.

Chiropractic Board’s Action: Partial corrective action taken.

In its six-month response, the chiropractic board provided a copy of procedures, dated
September 2008, for its complaint intake process, which outline multiple levels of priority
categories for assigning to complaints received. The procedures also establish specific time frames
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for processing each priority level. Additionally, the chiropractic board provided a copy of
procedures for managers establishing responsibility for monitoring the status of all open complaints
and ensuring that cases, investigations, and applications are proceeding in an efficient and effective
manner. In its one-year response, the chiropractic board reported that on a monthly basis, the
compliance analysts must report the status of all urgent cases to their manager. Additionally,

the chiropractic board reported that in September 2009, it plans to begin conducting internal audits
of various completed files to determine if time frames are being met. The compliance unit will be
audited first and the chiropractic board expects to have audit results by November 2009.

Finding #12: For years the chiropractic board has not adhered to its own regulation to establish
chiropractic quality review panels.

Since June 1993 the chiropractic board’s regulations have required it to establish review panels
throughout California. According to the historical documentation, the board’s original intent was to
reduce the amount of time between complaint intake and resolution. The chiropractic board planned
to refer certain complaints—those alleging minor violations of the initiative act that do not meet

the criteria for referral to the attorney general for formal discipline—to a program in which a less
formal review and early corrective action could possibly prevent the cases from moving down the
path of formal discipline. The board’s rule making file shows that over the years, when changes in
executive officers and board members occurred, so did priorities and efforts to establish the review
panels. The chiropractic board’s current executive officer does not believe the review panels are

the right solution for the board. In September 2007 he prepared a memo to the chair of the board’s
enforcement committee recommending that the board repeal the regulation related to the review
panels, citing concerns with the cost-effectiveness of review panels, the potential for the review panels
to make rulings that are inconsistent with the board’s enforcement policies, and the potential for the
review panels to be viewed as a peer review system. Moreover, at the November 2007 board meeting,
the executive officer noted that the board has considered only the options of using the chiropractic
consultant or the review panels for the processing of complaints and that other options need to be
considered. We recognize that the issues surrounding the review panels are not simple, but it is clear
that the chiropractic board must take some action to remedy its noncompliance with its regulation.
In determining what that action might be, we believe the board must consider its complaint review
process more broadly. By instituting a stronger system for reviewing and taking action on complaints,
the board will be better able to determine what other processes it should add to complement its ability
to promptly and appropriately respond to complaints about chiropractors.

We recommended that the chiropractic board carefully consider the intended purpose of the review
panels and whether implementing them